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Based upon the evidence and arguments
presented to date, the Middle District of
Florida appears to have a stronger inter-
est in trying this dispute. Plaintiffs’ alle-
gations, although disputed, that infringing
acts or solicitations to infringe occurred in
the Southern District, are sufficient for the
Court to assume that the Southern District
has at least some interest in trying this
dispute. However, if there was infringing
activity, the bulk of that activity clearly
occurred, and was directed by persons, in
the Middle District of Florida. Therefore,
Defendant’s presence and activities in the
Middle District, compared with the signifi-
cantly less activity in the Southern Dis-
triet, provides the Middle District with a
stronger interest in trying this dispute in
that district.

7. Conclusion

The evidence presented by Defendant in
its motion and at the hearing in support of
its motion to transfer compels the conclu-
sion that this case should be adjudicated in
the Middle District of Florida. The fac-
tors of convenience of the parties and of
the witnesses, and less strongly, the rela-
tive ease of access to the sources of proof,
the costs of obtaining the presence of wit-
nesses and the public interest all favor
transferring the case. The availability of
process to procure the presence of unwill-
ing witnesses is a neutral factor.

In Iragorri v. United Technologies
Corp., the en banc Second Circuit held
that when a plaintiff’'s choice of a forum
was motivated by a forum shopping rea-
son, for example to make it more inconven-
ient or expensive for a defendant to liti-
gate, that plaintiff’s choice of forum would
be entitled to much less deference. 274
F.3d at 72. Plaintiffs here have provided
two reasons to keep the case in the South-
ern District, that they chose to file the
case here in the first place, and that some
infringing acts and/or solicitations to in-
fringe may have occurred in the Southern

District. Plaintiffs do not contest that it
would be more convenient for Defendant
to have the case tried in the Middle Dis-
trict or that it will be equally inconvenient
for Plaintiffs to try the case in either the
Southern or the Middle District. There-
fore, Plaintiffs’ choice of forum is entitled
to less deference, and this case will be
transferred to the Middle District of Flori-
da.

For the reasons stated above, it is here-
by

ORDERED AND ADJUDGED that
Defendant’s Motion To Transfer Venue
(DE #9, filed 4/30/03), is GRANTED.
This Clerk of the Court is instructed to
transfer this case to the United States
District Court For The Middle District of
Florida. It is further

ORDERED AND ADJUDGED that
Plaintiffs’ Motion To Enter Scheduling Or-
der (DE # 26, filed 6/17/03), is DEEMED
MOOT, and the schedule of this case is
deferred to the District Court of the Mid-
dle District of Florida.
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cocaine into Florida. Owner of aircraft
filed claim. Government moved for partial
summary judgment on forfeitability of air-
craft, and owner moved for summary
judgment on innocent owner defense. The
District Court, Hurley, J., held that: (1)
property owner may not turn a blind eye
toward evidence suggesting a high proba-
bility of a property’s involvement with
drug trafficking and still claim “innocent
owner” status under Civil Asset Forfeiture
Act of 2000 (CAFRA), and (2) genuine
issues of material fact precluded summary
judgment.

Motions granted in part and denied in
part.

1. Controlled Substances &=174, 184

Actual knowledge may be proven by
inference from circumstantial evidence
suggesting a high probability of a proper-
ty’s involvement with drug trafficking, and
a property owner may not turn a blind eye
toward such evidence and still claim “inno-
cent owner” status in civil forfeiture pro-
ceeding under Civil Asset Forfeiture Act
of 2000 (CAFRA). 18 U.S.C.A.
§ 983(d)(2)(A).

2. Federal Civil Procedure €=2498.6
Genuine issue of fact as to whether
owner was willfully blind to lessor pilots’
illegal drug trafficking, given historical
course of illegal smuggling involving own-
er’s aircraft, precluded summary judgment
on innocent owner defense in civil forfei-
ture proceeding against aircraft involved in
smuggling 455 kilograms of cocaine into
Florida. 18 U.S.C.A. § 983(d)(2)(A).

1. Under the Civil Asset Forfeiture Reform Act
of 2000 (CAFRA) the government has the ini-
tial burden of showing, by a preponderance of
the evidence, that the defendant property is
forfeitable. 18 U.S.C. § 983(c)(1). In a facil-
itation case, the government must show, by a
preponderance of the evidence, that there was
a “substantial connection” between the prop-
erty and the offense in order to establish its
forfeitability. 18 U.S.C. 983(c)(3). Based on
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3. Forfeitures &5

Burden of proof is on the claimant as
owner to come forward with evidence es-
tablishing lack of knowledge to establish
innocent owner status in civil forfeiture
proceeding. 18 U.S.C.A. § 983(d)(2)(A).

William H. Beckerleg, Jr., AUSA, Unit-
ed States Attorney’s Office, Fort Lauder-
dale, FL, for Plaintiff.

William Joseph Brown, Miami, FL, for
Claimant.

MEMORANDUM AND ORDER

HURLEY, District Judge.

Plaintiff, United States of America,
moves for summary judgment on its civil
forfeiture claim under 21 U.S.C.
§ 881(a)(4) over the defendant aircraft.
The claimant and owner of the defendant
aircraft, CaribAir, Inc., concedes that the
defendant property is subject to forfei-
ture,! but opposes the forfeiture on ground
it is an innocent owner.

The undisputed facts regarding the use
of the aircraft are as follows: On August 7,
2002, two pilots employed by CaribAir,
Rafael De La Cruz-Jimenez (“De La
Cruz”) and Louis Alejandro Madera—San-
chez (“Madera—Sanchez”), used the air-
craft to smuggle 455 kilograms of cocaine
from the Dominican Republic into Florida
through the Fort Lauderdale airport. At
the time of the incident, CaribAir contends
that it leased the airplane to De La Cruz?,

the criminal convictions of the pilots involved
in the drug smuggling incident, the govern-
ment contends, and the claimant concedes,
that this burden is met in this case.

2. CaribAir, defending its innocent ownership
position, suggests that the ‘‘better understand-
ing of the facts is that, though the two pilots
were frequently employed by Caribair, de la
Cruz Jimenez, on the particular occasion in
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but the ostensible business purpose of the
flight was to obtain avionies repairs for the
aircraft from Peninsula Avionics in Miami,
Florida. CaribAir applied for and ob-
tained the requisite FAA waiver which
allowed the pilots to operate this private
flight into the United States on the eve-
ning in question.

The pilots were indicted and found
guilty of drug trafficking in United States
v. Rafael Daniel De La Cruz—Jiminez &
Luis Alejandro Madera—Sanchez, Case
No. 02-60176-Dimitruleas. De La Cruz
pled guilty on November 14, 2002, and
Madera—Sanchez was convicted by a jury
on November 25, 2002. De La Cruz was a
witness against Madera—Sanchez at his
criminal trial, testifying that the CaribAir
aircraft was used to transport 455 kilo-
grams of cocaine, hidden in the aft, from
the Dominican Republic into the State of
Florida on the date in question.

Discussion

With the forfeitability of the property
conceded, the remaining question raised
by the claimant’s cross-motion is whether
CaribAir has raised sufficient evidence of
innocent ownership to justify entry of sum-
mary judgment in its favor on this affirma-
tive defense.

Civil Forfeiture Statutory Scheme

Prior to the enactment of the Civil Asset
Forfeiture Act of 2000 (“CAFRA”), an
owner of a conveyance contesting the for-

question, had leased the Aircraft and was not
working for Caribair at the time he transport-
ed narcotics.” Reply Brief at 3. It does not
supply any written instrument evincing the
alleged lease arrangement, however, and it
might reasonably be viewed as somewhat odd
that the company would take pains to lease
the aircraft to its own employee on this par-
ticular occasion, when De La Cruz was osten-
sibly on a company related mission to obtain
avionic repairs for the aircraft, as opposed to
some personal errand or charter business.

feiture of his property could assert the
“innocent owner” affirmative defense as
set forth in 21 U.S.C. § 881(a)(4)(c), which
stated “[n]o conveyance shall be forfeited
under this paragraph to the extent of an
interest of an owner, by reason of any act
or omission established by that owner to
have been committed or omitted without
the knowledge, consent or willful blindness
of the owner.” An owner of real property,
similarly, could assert an “innocent owner”
affirmative defense under § 881(a)(7) by
showing that the act or omission forming
the basis of the forfeiture was committed
“without the knowledge or consent of that
owner.”

With the passage of the Civil Asset For-
feiture Reform Act, the government’s ini-
tial burden of proof is raised to establish
“by a preponderance of the evidence, that
the property is subject to forfeiture.” 18
U.S.C. § 983(c)(1), and the separate “inno-
cent owner” provisions of § 881(a)(4),(6)
and (7) are replaced with one innocent
ownership definition that applies to all fed-
eral civil forfeitures: Under CAFRA, an
“innocent owner” claiming an interest in
property which existed at the time of the
illegal conduct giving rise to the forfeiture
is now globally defined as one who “(I) did
not know of the conduct giving rise to
forfeiture; or (iij)upon learning of the con-
duct giving rise to the forfeiture, did all
that reasonably could be expected under
the circumstances to terminate such use of
the property.” 18 U.S.C. § 983(d)(2)(A).

Although the claimant’s attorney at oral argu-
ment sought to explain the leasing matter as a
general business practice of CaribAir de-
signed to generate flight revenues, the record
here shows that the pilots were on company
business, not a personal charter flight, and on
this background the fact of the lease might
reasonably be viewed as an effort by the em-
ployer to distance itself or to “cast a blind
eye”’ toward the illicit drug trafficking activi-
ties of its pilots.
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As under prior forfeiture law, under CAF-
RA the burden of proof remains on the
claimant to establish his status as “inno-
cent owner” by a preponderance of the
evidence. 18 U.S.C. § 983(d)(1).

CAFRA also clarifies the ways in which
an owner with knowledge may prove he or
she “did all that reasonably could be ex-
pected” to prevent illegal use of the prop-
erty, specifying that an owner may estab-
lish this negligence prong of the defense
by showing that he or she “(I) gave timely
notice to an appropriate law enforcement
agency of information that led the person
to know the conduct giving rise to a forfei-
ture would occur or has occurred; and (II)
in a timely fashion revoked or made a good
faith attempt to revoke permission for
those engaging in such conduct to use the
property or took reasonable actions in con-
sultation with a law enforcement agency to
discourage or prevent the illegal use of the
property.” § 983(d)2)(B)(D).

With this alternative formulation of an
“innocent owner” as one who either lacks
knowledge of the illicit activities giving rise
to the forfeiture, or who has knowledge of
the activity but has evinced his lack of
consent by affirmatively attempting to stop
it. CAFRA effectively codifies the prevail-
ing judicial interpretation of the predeces-
sor forfeiture statute, under which the
“knowledge” and “consent” terms were
viewed to operate in the disjunctive with a
negligence standard: That is, where an
owner was aware of an illegal use of his
property, he could could still invoke the
“innocent owner” defense if he could show
he took “all reasonable steps” to prevent
the illegal activity. See Barclay Thomas
Johnson. Restoring Cuwility—The Civil
Asset Forfeiture Reform Act of 2000:
Baby Steps Towards a More Civilized Civ-
il Forfeiture System, 35 Ind. L.Rev. 1045
(2002); United States v. Cleckler, 270 F.3d
1331 (11th Cir.2001).
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It is unclear whether “wilful blindness”
of a property owner still operates as a
facet of or equivalent to actual knowledge
for purposes of defeating “innocent owner”
status under CAFRA. Some courts have
continued to apply this concept in defining
what constitutes innocent owner “knowl-
edge” under CAFRA. See United States
2.2001 Honda Accord, 245 F.Supp.2d 602,
611 (M.D.Pa.2003); U.S. v. One 1988
Beachceraft Power Boat, Case No. 01—
10054-Civl-Moore (S.D.Fla. Nov. 21,
2002).

While the absence of the willful blind-
ness language in § 983(d)(2)(A) seems to
suggest that a pure actual knowledge test
might apply, it is unlikely that this was the
intent of Congress in enacting this provi-
sion. Elimination of the “willful blindness”
concept from the “innocent owner” test
would create incentives for employers and
other property owners to cast a blind eye
toward the criminal activities of those to
whom they entrust their property, and
would run contrary to the prevailing notion
that an “innocent owner” is charged with
some duty of reasonable care in avoiding
illicit uses of his property.

In pre-CAFRA law, this was the driving
logic behind the conclusion of multiple
courts which incorporated the concept of
“willful blindness” into the definition of
“knowledge” in interpreting the “innocent
owner” of real property under § 881(a)(7),
even  though  this section—unlike
§ 881(a)(4)(C)’s “innocent owner” defini-
tion governing conveyances—did not spe-
cifically include “willful blindness” as a
factor for consideration in determining the
presence of guilty “knowledge.” See Unit-
ed States v. 16328 South }3d East Awve.,
Bixby, Tulsa County, Oklahoma, 275 F.3d
1281 (10th Cir.2002); United States v. Mil-
brand, 58 F.3d 841 (2d Cir.1995); United
States v. One 1973 Rolls Royce, 43 F.3d
794 (3d Cir.1994); United States v. One
Parcel of Property Located at 755 Forest
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Road, 985 F.2d 70 (2d Cir.1993); United
States v. One Parcel of Real Property
Located at 3100 N.E. }8th St., Fort Laud-
erdale, 871 F.Supp. 437 (S.D.Fla.1994).
This court presumes Congress was aware
of the judiciary’s efforts to bring consisten-
cy to the interpretation of the concept of
“knowledge” in defining who stands as “in-
nocent owner” in the civil forfeiture con-
text, and intended to incorporate this view
into CAFRA, which does not attempt to
otherwise limit the concept of “knowledge”
in its now universal definition of an “inno-
cent owner.”

[1]1 Recognizing that “actual knowl-
edge” may be proven by inference from
circumstantial evidence suggesting a high
probability of a property’s involvement
with drug trafficking, and that a property
owner may not “turn a blind eye” toward
such evidence and still claim “innocent
owner” status under CAFRA, the court
holds that the claimant in this case has
failed to satisfy its burden of proving, by a
preponderance of the evidence, that it enti-
tled to summary judgment on its affirma-
tive defense of “innocent ownership.”

Application

[2] The claimant rests its assertion of
innocent ownership on: (1) the affidavit of
CaribAir president Rafael Rosado, to the
effect he was unaware of De La Cruz’ use
of the aircraft for drug smuggling until
after the arrest event; (2) the deposition
testimony of the investigating Customs
Agent, to the effect the Customs Depart-
ment is not in possession of any evidence
directly proving Rosado’s actual knowl-
edge of De La Cruz’s drug activities and
(3) the affidavit of CaribAir’'s own attor-
ney, to the effect that CaribAir offered to

3. The court does not find the CaribAir history
of nondrug related smuggling activities of its
pilots to be relevant to the issue of its actual
knowledge or “blind eye” turned toward the

fully cooperate with law enforcement au-
thorities after De La Cruz was arrested
for the drug offense in question.

The government, in turn, does not claim
that Rosado actually observed any drug
trafficking on the part of De La Cruz,
either with or without use of its aircraft,
but contends that CaribAir’s actual knowl-
edge or at least “willful blindness” to its
pilots’ illegal drug trafficking may reason-
ably be inferred from a historical course of
illegal smuggling activity involving Cari-
bAir aircraft:

® September 20, 1990—Rafael Rosado

fined by Bahamian authorities for smug-

gling Chinese aliens into Rock Sound

Airport on Eleuthera Island;

® November 19, 2000—CaribAir craft

detained in Puerto Rico when 2 CaribAir

pilots and a passenger attempted to
smuggle counterfeit watches;

® March 21, 2001—CaribAir pilots De

La Cruz and Ovalle are detained at Mia-

mi International Airport after a drug

dog alert with $167,000 in currency

seized;

® May 28, 2001—CaribAir pilots are ar-

rested by local law enforcement for

smuggling phones into Dominican Re-
public, and CaribAir pays fine;

® August 7, 2002—CaribAir pilots De La

Cruz and Sanchez smuggle 455 kilos of

cocaine from Dominican republic

through Fort Lauderdale Executive air-
port.

In addition to the smuggling episodes
involving CaribAir aircraft®, the govern-
ment suggests that CaribAir's actual
knowledge or its “blind eye” toward illegal
drug trafficking involving its aircraft might
be inferred from a number of criminal
convictions involving Rosado’s relatives.*

illegal drug trafficking activity involving its
aircraft which is at issue in this lawsuit.

4. For example, the government refers to prior
bribery and alien smuggling convictions of



1384

[3] Viewing this evidence in the light
most favorable to government, as non-
moving party, for purposes of this sum-
mary judgment proceeding upon the claim-
ant’s cross motion for summary judgment,
the court does not find CaribAir’s general
disavowals of lack of knowledge sufficient
to establish its status as “innocent owner”
as a matter of law. Although the govern-
ment has not presented evidence proving
lack of knowledge or consent, the burden
of proof is on the claimant as owner to
come forward with evidence establishing
lack of knowledge. United States v. 15
Bosworth Street, 236 F.3d 50 (1st Cir.
2001). For purposes of prevailing on a
summary judgment motion, this would re-
quire claimant to establish the lack of any
disputed issues of fact bearing upon its
lack of knowledge.

This is not accomplished through the
affidavit of Rafael Rosado generally dis-
claiming knowledge of the pilots’ drug traf-
ficking activity. By this vein, claimant
does not conclusively show that Rosado
was unaware of facts suggesting a high
probability that the aircraft had been used
to traffic drugs, or that Rosado took affir-
mative steps, acting upon such informa-
tion, to investigate whether the aircraft
had in fact been used to facilitate drug
trafficking. CaribAir thus fails to satisfy
its burden of showing that there are no

Andres Rosado, cousin to Rafael Rosado, in
1987 and 1999, as well as a 1989 cocaine
distribution conviction of Alfonso Difo, cousin
to Rafael Rosado’s wife. The government
does not make any effort to factually tie these
events to either Rafael Rosado or CaribAir,
and the court is unable to independently dis-
cern any connection between these prior
criminal activities of Rosado’s extended fami-
ly members and the drug smuggling activity
of Rosado’s pilots which gives rise to the
instant forfeiture proceeding.

5. In rendering this decision, the court re-
serves ruling on the relevance of the separate
cash forfeiture proceeding currently pending
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genuine issues of material fact bearing on
whether it was “willfully blind” to the drug
trafficking activity which gives rise to this
forfeiture proceeding, and is not entitled to
summary judgment on its affirmative “in-
nocent owner” defense.

In finding disputed issues of fact bearing
on the question of “willful blindness,” the
court takes some pause over the March
2001 episode involving the $167,000.00 cur-
rency seizure from De La Cruz at Miami
International Airport following a drug dog
alert. If CaribAir had knowledge of this
episode—and it does not affirmatively di-
savow knowledge by competent proofs —
this would be some circumstantial evidence
suggesting a high probability of drug traf-
ficking involving its aircraft, which, viewed
in conjunction with CaribAir’s alleged
lease of the aircraft to its own pilot on a
non-revenue company -related mission,
creates issues of fact on whether CaribAir
had actual knowledge of, or turned a
“blind eye” toward illegal drug trafficking
activity involving its airplanes.’

The claimant’s sworn assertion of lack of
knowledge does not operate to require a
different result, as it cannot serve to con-
clusively establish this element on a record
which contains circumstantial evidence
which might reasonably be interpreted to
demonstrate a high probability of prior
drug trafficking involving the aircraft.

in this division where CaribAir and Rafael
Rosado also appear as interested claimants.
United States v. $633,995.00 in United States
Currency, Case No. 02-80781-Civ—Hurley.
That case stems from the seizure of
$633,995.00 from Orlando Rosado, brother to
Rafael Rosado, who was detained in Palm
Beach County after attempting to smuggle the
cash into Miami from New York by Grey-
hound bus. At this juncture, it is premature
to assess the relevance of CaribAir’s involve-
ment in that forfeiture proceeding, where is-
sues respecting the forfeitability of the curren-
cy and the claimants’ knowledge of activities
giving rise to its forfeitability are still pending.
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Bearing in mind that the burden of prov-
ing absence of actual knowledge is on the
claimant seeking to establish the affirma-
tive “innocent owner” defense, 18 U.S.C.
§ 983(d)(1); United States v. Four Million
Two Hundred Fifty—Five Thousand, 762
F.2d 895, 907 (11th Cir.1985), the court
concludes that there is insufficient evi-
dence on record to support entry of the
claimant’s requested summary judgment.
See United States v. 16328 South 43d East.
Ave., Bixby, Tulsa County, Oklahoma, 275
F.3d 1281 (10th Cir.2002)(property owner’s
attempt to deter son from growing mari-
juana on her property by killing a pot
plant growing in the toilet and threatening
to evict him did not constitute “all reason-
able steps” to prevent illegal activities
where she did not thoroughly investigate
property, actually evict son or alert police
to suspicious grow activity); United States
v. Real Property and Premises known as
464 Myrtle Ave., 2003 WL 21056786 (E.D.
N.Y. March 20, 2003)(claimant who was
aware of facts from which a reasonable
person would infer a high probability of
illicit activity occurring on her premises
failed to establish innocent owner defense

where she did not ask police to investigate
nor issue ultimatum to son to keep away
from dubious associates); United States v.
Property Identified as 1813 15th St., N.W.,,
Washington, DC, 956 F.Supp. 1029
(D.D.C.1997)(forfeiture claimant failed to
satisfy all reasonable steps standard for
purposes of establishing innocent owner
status based on lack of consent to illegal
drug acts at her house, where convicted
drug users were allowed to continue resid-
ing at house, all retained keys to allow in
whomever they pleased, and front exterior
of house was rarely checked in attempts to
discover illegal acts).

It is therefore ORDERED AND AD-
JUDGED:

1. The government’s motion for partial
summary judgment on the forfeitability of
the defendant property is GRANTED.

2. The claimants’ cross motion for sum-
mary judgment on their “innocent owner”
affirmative defense is DENIED.
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