


Appellant filed a Motion for New Trial on various grounds including that the
trial court erred in overruling Defendant’s Motion in Limine that sought to prohibit
the State from eliciting hearsay testimony from Victoria Davis with reference to
analysis of the alleged methamphetamine by Heather L. Harris. The trial court
denied the Motion for New Trial on the 19th day of October, 2007.

On October 24, 2007, Appellant filed his Notice of Appeal from the
Judgment and sentence entered on May 21, 2007 and the denial of his Motion for
New Trial as Amended on October 19, 2007.

STATEMENT OF THE FACTS

On April 14, 2004 Deputy Chris Anderson of the Walker County Sheriff’s
Office was patrolling the area of Hwy 193 south of Shirley Lane. [T 40]. While
on patrol, Deputy Anderson observed a red Mazda pick up truck traveling ata
speed of 63 mph, which was in excess of the posted speed limit of 45 mph. [T 42].

Deputy Anderson initiated a traffic stop of the vehicle. Deputy Bo Greco
also of the Walker County Sheriff’s Office arrived shortly thereafter.

Deputy Anderson testified that the driver of the car, identified as Defendant
Mitchell Lebron Dunn, exited the vehicle and walked back towards the patrol car

at which time Deputy Anderson asked for Appellant’s license and insurance. [R



43]. Appellant provided his license but was unable to provide proof of insurance
on the vehicle. [R 43]. Deputy Anderson ran a check of the tag on the vehicle,
which revealed the tag did not match the red Mazda truck. During the course of
the stop, Deputy Anderson noticed another tag inside the vehicle, and he retrieved
the tag from the vehicle to perform another check. The tag did not match the red
Mazda truck. [T 45, 46].

Deputy Anderson testified that when he retrieved the tag from inside the
vehicle he detected the odor of burnt marijuana. Deputy Anderson asked Appellant
for consent to search the vehicle, and Appellant gave consent to search. [T 47-48].

Deputy Greco performed a pat down search of Appellant’s person and found
a plastic bag corner containing a small amount of marijuana. Deputy Anderson
performed a search of the inside the truck and found a brown bag. Inside the
brown bag were various items including a plastic bag containing a white powder
substance. [T 52].

Deputy Anderson testified that he put the white powder substance in the
evidence room at the Walker County Sheriff’s Office, and it was carried to the
Georgia Bureau of Investigation Crime Lab for analysis. [T 55]. The GBI Crime

Lab did not perform any tests on the substance seized, but rather, sent the



substance via Federal Express to a private facility, National Medical Services,
located in Willow Grove, Pennsylvania. [T 116].

At trial, the State sought to prove the substance found in the plastic bag in
the truck was methamphetamine through the testimony of Victoria Davis, a
supervisor at National Medical Services who did not perform any tests on the
substance. Appellant objected to the admission of Ms. Davis’ “expert” testimony

as to the results of the tests performed on the substance as hearsay and a violation

of the Confrontation Clause.’

Victoria Davis’ Testimony-

Victoria Davis testified that she is employed as a forensic chemistry

supervisor at National Medical Services. She testified that Heather Harris,

At the beginning of trial, defense counsel argued his motion in limine seeking to
prohibit the State from eliciting testimony from Victoria Davis regarding the
results of the tests performed on the alleged methamphetamine as it was hearsay
and a violation of the Confrontation Clause. Defense counsel again stated his
objection when the State called Ms. Davis as a witness and asked that the objection

be continuing. [T 109].



formerly employed with National Medical Services, performed two tests on the
substance, a color test and a gas chromatography/mass spectrometry test. She
further testified that she did not perform any tests on the substance, nor did she
observe any tests being performed on the substance. [T 126]. Ms. Davis also
testified that the substance tested was methamphetamine. [T 123]. She admitted
her testimony was based on the data in the case file prepared by Ms. Harris. [T
126].

Ms. Harris did not testify at trial. Her report was not introduced into
evidence; however, the results of that report were entered into evidence through the
testimony of Ms. Davis.

PRESERVATION OF ERROR

I. The Court erred by overruling the Motion in Limine and by permitting
Victoria Davis to establish that the substance tested was
methamphetamine when her testimony was based on inadmissible
testimonial hearsay in direct contravention of the Confrontation Clause of
the Sixth Amendment of the U.S. Constitution and the rationale of

Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177

(2004).



II.  The trial court erred by allowing Victoria Davis to give expert opinion
testimony when the opinion was based entirely upon reports which have
been prepared by others and which are not in evidence and are
inadmissible hearsay under the Georgia Rules of Evidence.

On May 18, 2007, Appellant filed with the Court his Motion in Limine
seeking to prohibit the State from eliciting hearsay statements made by Harris
through the testimony of the expert witness Victoria Davis. At trial, Appellant
argued the report was hearsay and the testimony of Davis was a violation of the
Confrontation Clause. [T 27-31]. When Victoria Davis was called to testify,
Appellant once again stated his objection and asked that it be continuing. [T 109].

PART TWO

ENUMERATION OF ERRORS

L The Court erred by overruling the Motion in Limine and by permitting
Victoria Davis to establish that the substance tested was
methamphetamine when her testimony was based on inadmissible
testimonial hearsay in direct contravention of the Confrontation Clause of
the Sixth Amendment of the U.S. Constitution and the rationale of

Crawford v. Washington.




II.  The trial court erred by allowing Victoria Davis to give expert opinion
testimony when the opinion was based entirely upon reports which have
been prepared by others and which are not in evidence and are
inadmissible hearsay under the Georgia Rules of Evidence.

STATEMENT OF JURISDICTION

This Court, rather than the Supreme Court, has jurisdiction of this case on
appeal for the reason that jurisdiction is not conferred upon the Supreme Court of
Georgia by the 1983 Constitution, Article VI, Section VI, Part III, and as it
involves the corrections of errors of law.

PART I

STANDARD OF REVIEW

Whether Ms. Davis’ testimony violated Appellant’s rights under the
Confrontation Clause is an issue of law reviewed de novo on appeal. The trial
court’s application of the law to the undisputed facts is de novo. Dougherty

County v. Webb, 256 Ga. 474, 477 n. 3, 350 S.E.2d 457 (1986). This Court

reviews the trial court’s decision on evidentiary rulings for abuse of discretion.

Jones v. State, 270 Ga. 25 (1998).




ARGUMENT

L The Court erred by overruling the Motion in Limine and by permitting
Victoria Davis to establish that the substance tested was methamphetamine
when her testimony was based on inadmissible testimonial hearsay in direct
contravention of the Confrontation Clause of the Sixth Amendment of the

U.S. Constitution and the rationale of Crawford v. Washington.

A.  The lab report relied upon by Ms. Davis was testimonial hearsay
statements of Ms. Harris.

B.  The results of the tests were offered for their truth.

C.  Ms. Harris was not unavailable, and there had been no prior

opportunity for cross examination.

The admission of Ms. Davis’ testimony relating to results of testing
performed on the substance seized violated Appellant’s rights under the
Confrontation Clause of the Sixth Amendment as set forth by the Supreme Court in

Crawford v. Washington. An essential element of the offense of conviction on

Count 1 was proof that the substance seized was in fact a controlled substance.

The only evidence offered at trial of the chemical make-up of the substance was



the expert testimony of Victoria Davis whose testimony was based solely on
testimonial hearsay, the lab report of Heather Harris. Davis’ testimony served
only as a means to relay testimonial hearsay statements made by Harris in direct
contravention to Crawford and its progeny. Because the evidence was introduced
through Ms. Davis, who had no first hand knowledge about Ms. Harris’
observations or analysis, Appellant was unable, through the crucible of cross-
examination, to challenge the true witness against him. There is no evidence that

Ms. Harris was unavailable to testify, and Appellant had no prior opportunity to

cross-examine her.

In Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177

(2004), which expressly overruled Ohio v. Roberts, 448 U.S. 56, 100 S.Ct. 2531,

65 L.Ed.2d 597 (1980), the United States Supreme Court held that, to satisfy the
Confrontation Clause of the Sixth Amendment, testimonial hearsay is not
admissible against a criminal defendant unless the declarant is unavailable to
testify at trial and the defendant had the opportunity to cross-examine the
declarant. [d. at 68, 124 S.Ct. 1354. Lonsby, 268 Mich.App. 375, 707 N.W.2d

610 (2005). It 1s no longer sufficient that “testimonial” hearsay meets traditional



guarantees of reliability under state evidentiary rules. The inquiry is whether the

evidence constitutes testimonial hearsay.

In Davis v. Washington, U.S. , 126 S.Ct. 2266, 165 L.Ed.2d 224

(2006), the Court provided guidance into this inquiry. The “primary purpose” of
the statement is the crucial issue. A statement is not testimonial if its “primary
purpose ... 1s to enable police assistance to meet an on-going emergency.” Id. at
2273. A statement is testimonial, “when the circumstances objectively indicate ...
that the primary purpose of the [statement] is to establish or prove past events

potentially relevant to later criminal prosecution.” 1d. at 2273-74.

A.  The lab report relied upon by Ms. Davis constituted testimonial hearsay
statements of Ms. Harris.

Ms. Harris performed two tests on the substance seized, the color test and
the GCMS. The performance of these tests required her preparation of the
material, the combination of agents, the dissolution of the powder into a liquid, and
the injection of the liquid into the instrument, all without contamination. [T 121].
From this activity, a report was generated that reflected the results of the testing in

the form of data of the substance that was inserted into the machine. This report

10



was then reviewed by a chemist to determine the chemical make-up of the
substance tested and signed by the reviewing chemist. [T 123]. The computer
could not generate the report without the preparation and input of the chemist.
This report constitutes hearsay statements of the person who performed this
activity, Heather Harris. To suggest the report is not a hearsay statement would
require the presumption that there was no human error, nor will there ever be
human error when performing these tests. We cannot make this presumption.
The lab report is also clearly testimonial as contemplated by Crawford and
Davis. “Statements that were made under circumstances which would lead an
objective witness reasonably to believe that the statement would be available for
use at a later trial” (citations omitted), if the primary purpose of the [statement] is
to establish or prove past events potentially relevant to later criminal prosecution.”

(citation omitted) U.S. v. Washington, 498 F.3d 225 (2007), dissenting opinion at

234.

It is not disputed that the request for analysis of the alleged
methamphetamine was initiated by law enforcement for the purpose of discovering
evidence against the defendant for use in a criminal prosecution. The chemist who

conducted the tests should have known this. The sample was received from the

11



GBI crime lab, NMS would verify that the seals were intact to insure there was no
tampering, and the samples were marked with unique tracking numbers. It is clear
the primary purpose of the tests was to prove an essential element of the offense

for which Appellant was charged, for these reasons, the test results are testimonial.

Other circuits making the inquiry have addressed the issue accordingly.

“See State v. March, 216 S.W.3d 663, 666 (M0.2007) (lab report identifying crack

cocaine is testimonial); City of Las Vegas v. Walsh, 120 Nev. 392, 91 P.3d 591,

595 (2004) (affidavit of nurse who drew defendant's blood is testimonial); State v.
Moss, 215 Ariz. 385, 160 P.3d 1143, 1149 (Ct.App.2007) (“We conclude that the
proposed testimony of [former laboratory director] reporting [defendant's] blood
test results would constitute testimonial evidence within the meaning of

Crawford.”); People v. Rogers, 8 A.D.3d 888, 891-92, 780 N.Y.S.2d 393

(N.Y.App.Div.2004) (admission of blood alcohol test violated Confrontation

Clause); Johnson v. State, 929 So0.2d 4, 7 (Fla.Dist.Ct. App.2005) (“lab report
prepared pursuant to police investigation and admitted to establish an element of a

crime is testimonial hearsay”); State v. Crager, 164 Ohio App.3d 816, 844 N.E.2d

390, 397 (2005) (lab reports and DNA reports are testimonial if they “are pre-pared

solely for prosecution”); State v. Miller, 208 Or.App. 424, 144 P.3d 1052, 1060

12



(2006) (lab report concluding urine contained methamphetamine is testimonial); cf’

United States v. Oates, 560 F.2d 45, 80-81 (2d Cir.1977) (concluding, pre-

Crawford, that admitting chemist report against the defendant could violate his

Confrontation Clause right).” U.S. v. Washington, dissenting opinion at 234.

B.  The Results of the Tests Were Offered For Their Truth.

Here, the test results were offered for their truth as substantive evidence of
the defendant's guilt of the charged offense, not as evidence upon which an expert
opinion was based. If the evidence had not been offered for its truth, then the State

would not have introduced sufficient evidence to establish the defendant's guilt.

C.  Ms. Harris was Not ”“Unavailable‘” nor Had There Been a Prior

Opportunity for Cross-Examination.

‘The Sixth Amendment “commands, not that evidence be reliable, but that
reliability be assessed in a particular manner: by testing in the crucible of cross-
examination.” Crawford, at 61. It is not for the court to say that “there would be
no value in cross-examining the lab technicians.” [Ante at 230]. A defendant's
right to confront witnesses against him does not depend on whether a court

believes that cross-examination would be useful. Cf. Crawford, 541 U.S. at 62, 124

13



S.Ct. 1354 (“Dispensing with confrontation because testimony is obviously reliable
is akin to dispensing with jury trial because a defendant is obviously guilty.”).”
Washington, dissenting opinion at 235.

Further, although the computer generates the end report, we cannot presume
there was no human error. The end report is dependent upon human activity;
“testing errors are sometimes caused by technician inexperience, sample
contamination, failure to follow laboratory protocols, or breaks in the chain of
custody. Furthermore, on rare occasions laboratory technicians have “engage [d] in
long-term systematic, and deliberate falsification of evidence in criminal cases.”

Pamela R. Metzger, Cheating the Constitution, 59 Vand. L.Rev. 475, 499 (2006).

In one notorious case, a forensic serologist at the West Virginia Department of
Public Safety falsified hundreds of forensic tests between 1979 and 1989. Id. The
best way to expose errors or falsification in testing is through cross-examination of
the laboratory technician. See Crawford, 541 U.S. at 61, 124 S.Ct. 1354 (stating
that the reliability of testimony is best determined “in the crucible of cross-

examination”).” (Washington, dissenting opinion at 235). Ms. Davis admitted

during the trial, there is clearly room for error:
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Q:  So any machine that requires a human being to operate, there is room for
error?
A: I wouldsay so. The possibility exists. [T 128].

In the present case, the State cited Byrd v. State, 261 Ga. App. 483 (2003) in
support of the admission of the testimony of Victoria Davis; however, Byrd pre-
dated Crawford. After Crawford, testimonial evidence must not be admitted
without the showing of unavailability and the prior opportunity to cross-examine,
regardless of reliability. Here, the testimony of Ms. Davis relied solely on the lab
report of Ms. Harris. The lab report constituted the testimonial hearsay statements
of Ms. Harris. After, Crawford, the admission of Ms. Davis’ testimony violated
the Confrontation Clause of the Sixth Amendment.

II.  The trial court erred by allowing Victoria Davis to give expert opinion
testimony when her opinion was based entirely upon reports which were
prepared by others and were not in evidence and were inadmissible

hearsay under the Georgia Rules of Evidence.

While the rules of evidence provide for an expert witness to offer opinion

testimony “on any question of science, skill, trade, or like questions,” this

15



provision 1s not without limitation. This Court in Loper stated that “not even an

expert can give an opinion based [entirely] upon reports which have been prepared

by others and which are not in evidence” Loper v. Drury, 211 Ga. App. 47§,
481(1)(b), 440 S.E.2d 32 (1993). In Leonard, the GA Supreme Court stated that.
“while an expert may testify as to his opinion when it is based in part on hearsay, it
does not provide a mechanism by which hearsay that forms the sole basis of an

expert’s opinion can be placed before the jury in violation of the basic rules of

evidence.” Leonard v. State, 269 Ga. 867, 506 S.E.2d 853 (1998).

In Leonard, the defendant was convicted of malice murder in connection
with the death of Beverly Eller. Evidence from the crime scene included semen
and vaginal samples. The State had samples tested and compared to samples of
Leonard’s DNA. The results of these tests were not admitted at trial. At trial,
Leonard sought to introduce testimony of an expert witness he employed to testify
regarding the results of these DNA tests the state had performed. Leonard’s expert
had not performed any testing on the substances, nor had he observed any testing
being performed. His opinion was based entirely on the report of others which

were not in evidence. The Court excluded the expert testimony, holding that

16



expert opinion testimony “does not provide a mechanism by which hearsay that
forms the sole basis of an expert’s opinion can be placed before the jury in
violation of the basic rules of evidence.” Id at 871.> “An opinion based mainly on
representations out of court, can be no more competent testimony than the

representations.” Moore v. State, 221 Ga. 636 (1966), at 644,

In Brown v. State, this Court also found expert testimony inadmissible. In

Brown, the defendant was convicted of two counts of voluntary manslaughter in
the deaths of Terri Brown and Gary Sentell. He claimed legal insanity. The State
offered the testimony of a state psychiatrist to prove that Brown was sane when he
committed the offense. The State’s expert “formed his opinion based on his own
personal observations of the defendant, and on the conclusions reached by a
psychologist who, at the request of the state’s expert, personally administered and

interpreted tests...the psychologist did not testify at trial, nor were the test results

? Leonard called the state serologist to testify for purposes of cross-examination.
Presumably, the results of the testing were not admissible through the testimony of
the state serologist who did not perform the testing. The court stated “Leonard did

not attempt to call any witness who could properly introduce the DNA test results.”
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and conclusions drawn by the psychologist otherwise made a part of the trial

record.” Brown v. State, 206 Ga. App. 800 (1992) at 801. The Court held this

testimony was inadmissible because the State’s expert “had no involvement in the
administration of the tests... the record [did] not reflect that the opinion of the
State’s expert could be based solely on his personal observations or other facts in
evidence.” Id. at 801. This Court held that it was not harmless error to admit this

testimony.

The basis of the testimony of the experts in Leonard and Brown are

analogous to the basis of the testimony of the expert in the present case. Her
opinion was based solely on a report prepared out of court by Ms. Harris and
which was not in evidence. Ms. Davis was really nothing more than a conduit for
statements made by Ms. Harris, and the statements were offered for the truth of the
matter asserted. This evidence was not authorized by any hearsay exception, and
the rule allowing expert opinion testimony should not be used simply as a way to

allow hearsay into the courtroom.

Further, when inadmissible hearsay is allowed to be part of an expert’s basis

for her opinion, the hearsay is not allowed to be offered for the truth of the matter
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asserted, but rather it goes to the weight and credibility of the evidence. Here, the
hearsay relied upon by Ms. Davis in forming her opinion was offered for the truth

of the matter asserted, that the substance tested was methamphetamine.

The Court abused its discretion by admitting the testimony of Ms. Davis.

She based her opinion entirely on a lab report prepared by others which was not in

evidence.

CONCLUSION

For the reasons stated above, Appellant respectfully requests this Honorable

Court to reverse the trial court’s decision and vacate his conviction.

Respectfully submitted

COOK & CONNELLY

P. 0. Box 370 BOBBY LEE COOK
Summerville, GA 30747 Georgia Bar No. 183100
(706) 857-3421 Attorney for Appellant
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served a true and correct copy of the
foregoing Brief of Appellant upon the State by serving a copy upon the Lookout
Mountain Judicial Circuit District Attorney, Herbert E. Franklin, Jr., or his lawful
assistant, via United States first-class mail with adequate postage affixed thereto to
carry it to its destination in a properly addressed envelope, addressed as follows:

Herbert E. Franklin, Jr.
District Attorney, L.M.J.C.

P. O. Box 1025
LaFayette, GA 30728

This  day of November, 2007. k _

BOBBY LEE COOK
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