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This conveyance is to be construed as a deed passing 

title and not as a mortgage and is made and intended to 

secure the performance of all obligations assumed herein 

as well as the following: 

(a) The payment of principal, interest, late 

charges and cost of collection, including attorney's 

fees, of a debt in the principal sum of FIFTY-SIX 

THOUSAND SIX HUNDRED SIX DOLLARS AND NINETY-FIVE/IOO 

CENTS ($56,606.95), evidenced by a promissory note, or 

notes of even date herewith, the terms of which are 

hereby incorporated in this instrument by reference, 

executed by the Grantor payable to the order of the 

Grantee in full, if not paid earlier, on December 20, 

2021, or upon the death of James Kenneth Woodall, Sr., 

whichever shall occur first. If 

"21. When all indebtedness secured hereby shall have 

been paid in full, Grantee will reconvey the premises to 

Grantor, or will cancel and surrender the deed for 

cancellation of record as provided by Georgia law. If (at 

R. 17). 

Appellant contends as Administrator he is entitled to a 

promissory note (R. 13) and deed to secure debt with power of 

sale (R. 14-18) dated April 19, 2004, from James Kenneth Woodall( 

Jr. and Veronica Woodall to James Kenneth Woodall, Sr. in that 

title to both remained in James Kenneth Woodall r Sr. and passed 
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to the Appellant following the death of James Kenneth Woodall, 

Sr. on May 14, 2005 (R. 9), for the benefit of heirs and 

creditors because there was no gift causa mortis under OCGA § 44­

5-100 not meeting the requirements of that statute and there was 

no Will of James Kenneth Woodall, Sr. (R. 5-6, Para. 7) (T. 16). 

To the contrary, the Appellees maintain that the note and deed to 

secure debt with power of sale on the date of death of James 

Kenneth Woodall, Sr. was forgiven and the obligation went away 

and the deed to secure debt with power of sale was no longer in 

force and should be cancelled (T. 14-15) 0 

Motion for Judgment on the Pleadings was filed by Appellees 

on June 18, 2007 (R. 35-36). Motion for Judgment on the 

Pleadings was filed on August 16, 2007, by Appellant (R. 38-39). 

After hearing (To 1-18), the Court entered a Final Order (R. 71­

73) The Final Order found that the Appellees' Motion for 

Judgment on the Pleadings should be granted and Appellant's 

Motion for Judgment on the Pleadings should be denied (R. 73). 

IV. STANDARD OF REVIEW 

The standard of review is de novo. 

V . ENUMERATIONS OF ERROR 

Enumeration No.1. The Court erred in granting the 

Appellees! Motion for Judgment on the Pleadings. 

Enumeration No.2. The Court erred in directing the 

Appellant to execute and deliver to the Appellees a cancellation 

4
 



in recordable form of the deed to secure debt with power of sale 

dated April 19, 2004. 

Enumeration No.3. The Court erred in denying the 

Appellant's Motion for Judgment on the Pleadings. 

VI. ARGUMENT AND CITATION OF AUTHORITY 

Enumeration No.1. The Court erred in granting the 

Appellees' Motion for Judgment on the Pleadings. 

The Appellant maintains the law of gifts causa mortis 

applies here (R. 5-6, Para. 7). Appellees deny there is a gift 

causa mortis (T. 4-5), being more like an insurance policy (T. 

14-16). "A debt may be the subject of a gift by the creditor to 

his debtor, and is generally referred to as a forgiveness of the 

debt." Croxton v. Barrow, 57 Ga.App. 1(1) (194 SE 24) (1995). 

This puts in play here OCGA § 44-5-100, a gift causa mortis, and 

the elements are: (1) Made in contemplation of death; (2) Object 

of the gift must be personal property; (3) Donor must be in his 

last illness or in peril of death; (4) Gift must be intended to 

be absolute only in the event of death; (5) Gift must be 

perfected by either actual or sYmbolic delivery; and (6) Gift 

must be proved by one or more witnesses. Everything else aside, 

the pleadings in this case are devoid of any proof of the 

elements (1) and (3). This alone invalidates a gift causa 

mortis. Redfearn, wills, Ga., § 16-3 (6 th Ed). The trial court 

in its order did not assess OCGA § 44-5-100 vis-a-vis the facts 
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here. OCGA § 44-5-100 was the thrust of Appellant's position as 

shown by his briefs (R. 42,48-49,56,62-63,68). 

The burden is on a person claiming title by reason of gift 

to prove all the essential elements of the gift by clear and 

convincing evidence. Parker v. Peavey, 198 Ga.App. 694(403 SE2d 

213) (1991). A gift causa mortis, aside from other elements, must 

be intended to be absolute only in event of death and to perfect 

it there must be an actual or symbolic delivery. Bank of Adel v. 

Hutchinson, 18 Ga.App. 418(1,2) (89 SE 492) (1916). Gifts inter 

vivos and gifts causa mortis differ in nothing except the latter 

is a gift made in contemplation of the giver's imminent death. 

See Harrison v. Martin, 213 Ga.App. 337, 342-343(444 SE2d 

618) (1994). Appellees never contended there was any sort of 

delivery, only that the death of James Kenneth Woodall, Sr. ipso 

facto did away with the note and deed tu secure debt with power 

of sale (T. 14-15). What is involved here is there a forgiveness 

representing a gift causa mortis and whether it is a gift 

governed by law applicable to gifts. 

The note (R. 13) and deed to secure debt with power of sale 

(R. 14-18) show the following: they show on their face an 

intention to retain and control the source of funds until the 

death of James Kenneth Woodall, Sr. Guest v. Stone, 206 Ga. 239, 

242(56 SE2d 247) (1999); Appellees were entitled to receive 

nothing until James Kenneth Woodall, Sr. died; James Kenneth 
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Woodall, Sr. did not divest himself with control over the note 

and exercised control until his death; James Kenneth Woodall, Sr. 

did not give up ownership or dominion over the note and deed to 

secure debt with power of sale until death and he exercised 

dominion over the note inconsistent with an immediate gift and he 
. 

did not vest such rights in Appellees; James Kenneth Woodall, Sr. 

did not sign the note or deed to secure debt with power of sale; 

the note and deed to secure debt with power of sale expressly say 

no effect until death; the note was a contract of lending showing 

an enforceable debt owed, principal and interest due until 2021, 

obviously note and deed to secure debt with power of sale had 

extended life; there was obviously no satisfaction, assignment or 

cancellation of the note or deed to secure debt with power of 

sale; the note and deed to secure debt with power of sale were 

concurrent documents; Appellees were to get nothing unless James 

Kenneth Woodall, Sr. died before 2021; -the note on its face 

showed an intention to control the proceeds until death; there 

was no gift unless the condition of death was later met; the note 

was a mere promise of a gift in the future, a promise to make a 

gift in the future is not a gift. Encyclopedia of Georgia Law, 

Gifts § 16.2; James Kenneth Woodall, Sr. never surrendered future 

domination and control; the end game was Appellees received no 

cancellation until 2021, so obviously no affirmative control 

lost. 

The equitable title to the real estate was in the Appellees. 

The legal title was in the Appellant for the benefit of James 
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Kenneth Woodall, Sr. 's heirs and creditors. OCGA §§ 53-2-7 and 

53-8-15. In the deed to secure debt with power of sale and note 

there are no words of conveyance of the equity of redemption to 

James Kenneth Woodall, Sr., transferred equity redemption 

requires a writing. See Dixon v. Ernest L. Rhodes and Company, 

44 Ga.App. 678(162 SE 716) (1931). A security deed passes title. 

2 Hinkle Georgia Real Estate Law and Procedure § 24-1. A verbal 

agreement cannot affect the rights under a security deed. 

Augusta SOR Company v. Smith & Kilby Company, 106 Ga. 864, 866­

867(33 SE 28) (1899). A gift causa mortis can dispose only of 

personalty. OCGA § 45-5-100(aJ; Redfearn, Wills, Ga. §16-1 (6 th 

ed.). Thus, realty cannot be the subject of a gift causa mortis. 

Salmon v. McCrary, 71 Ga.App. 262, 263(30 SE2d 444) (1944); OCGA § 

44-5-100. 

There was no present intent to give. Forgiveness represents 

a gift. Delivery is essential to a gift causa mortis. Sorrells 

v. Collins, 110 Ga. 518(36 SE 74) (1900). Here there was no 

delivery making any gift incomplete. A gift causa mortis is 

immediate. Higgs v. Willis, 205 Ga. 857(55 SE2d 372) (1949). 

James Kenneth Woodall, Sr. did not relinquish all dominion and 

control over the note and deed to secure debt. Encyclopedia of 

Georgia Law, Gifts §§ 16.2 and 16.27. No gift was made because 

death of James Kenneth Woodall, Sr. was a time at which the 

8
 



balance was to be forgiven. So, it could not be an immediate 

gift in James Kenneth Woodall, Sr. 's lifetime as it did not take 

effect immediately. Dismuke v. Abbott, 233 Ga.App. 844(505 SE2d 

58) (1998). The note and deed to secure debt with power of sale 

are not a testamentary gift. They are not testamentary in 

character. There is no nuncupative will or holographic will. 

Georgia does not recognize these that do not meet the formalities 

of a legal declaration of a testator's intention. Redfearn, 

Wills, Ga., § 3-1 (6 th ed.). Thus, no valid gift under OCGA § 

44-5-100 because nothing served as a gift causa mortis and 

especially because elements of a gift causa mortis (1) and (3) 

are not shown. with James Kenneth Woodall, Sr. exercising 

control over the note and deed to secure debt until his death 

there was never a gift because delivery was not complete. 

Redfearn, Wills, Ga. §16-3 (6 th ed.). 

The Supreme Court stated in the case of Matthews v. Crowder, 

281 Ga. 842, 843 (642 SE2d 852) (2007): 

"The Matthewses assert that the 1964 document did not 

serve as a deed to effectively convey title from Della 

Crowder to Ethel Crowder. That is correct. The 

controlling language in the 1964 document is that 

'[t]his deed shall not take effect until the death of 

the grantor. At that time it shall have full force and 

effect.' Thus, it specifically states that the 

9 



conveyance is not to have any effect until Della 

Crowder's death. Accordingly, the document did not 

convey present rights in 1964, was testamentary in 

character, and cannot be upheld as a valid deed. 11 

That principle applies here. Here, the gift-forgiveness - is not 

effective because death of James Kenneth Woodall, Sr. was a time 

at which the balance was to be forgiven, so was not effective 

since the gift-forgiveness - was testamentary in character 

requiring a will from James Kenneth Woodall, Sr. to Appellees ­

not present here. There was no self-executing transfer of the 

equity of redemption in the deed to secure debt with power of 

sale, this required a will. 

The pleadings do not show that James Kenneth Woodall, Sr. 

manifested an intention to make a present gift and delivery of 

property to or for the use of Appellees and no act showing a 

rejection of control in favor of Appell~es. 

CONCLUSION 

The forgiveness language in the note being a gift under 

Georgia law, the law of gifts applies here. The position of the 

Appellees that the death of James Kenneth Woodall, Sr. ipso facto 

operate as a release and cancellation of the note and deed to 

secure debt with power of sale is erroneous. The trial court 

committed error in granting the Appellees' Motion for Judgment on 

the Pleadings. The Appellant requests that the Order on Cross 

Motions for Judgment on the Pleadings entered October 25, 2007, 
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against the Appellant on the Appellees' Motion for Judgment on 

the Pleadings entered June 18/ 2007/ be vacated and set aside and 

direct the trial court to enter an order denying the Motion for 

Judgment on the Pleadings of Appellees and direct the trial court 

to enter an order accordingly. 

Enumeration No.2. The Court erred in directing the 

Appellant to execute and deliver to the Appellees a cancellation 

in recordable form of the deed to secure debt with power of sale 

dated April 19, 2004. 

The direction that Appellant execute and deliver to the 

Appellees a cancellation in recordable form was rendered moot by 

the granting of Appellees' Motion for JUdgment on the Pleadings 

(R. 73). See Tanokolian v. Scott, Ga. , S07A0703 

(10/29/07) . If the Motion for Judgment on the Pleadings is in 

place, and the Appellees are prevailing a cancellation becomes 

moot. The trial court states: "However, Pindar's treatise 

(Section 7-123 et seq. of the Second Edition) also suggests that 

even where there is a merger of title affecting the 

enforceability of a deed to secure debt, that the better practice 

is to cause a cancellation to be entered upon the records." See 

Pindar's Georgia Real Estate Law and Procedure/ Sixth Edition, § 

7-126. This quote is out of context and applies only to 

purchasers. Appellees are not purchasers. Moreover/ the record 

is devoid how the doctrine of merger was made an issue by the 
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pleadings. It was not and thus was not before the Court for 

decision. 

CONCLUSION 

The Appellant requests that the Order on Cross Motions for 

JUdgment on the Pleadings entered on October 25, 2007, against 

the Appellant on the Appellees Motion for Judgment on the 

Pleadings directing the Appellant to execute and deliver to 

Appellees a cancellation in recordable form of the deed to secure 

debt with power of sale dated April 19, 2004, be vacated and set 

aside and the trial court be directed to enter an order 

accordingly. 

Enumeration No.3. The Court erred in denying the Motion 

for Judgment on the Pleadings of Appellant. 

The Appellant maintains the law of gifts causa mortis 

applies here (R. 5-6, Para. 7). Appellees deny there is a gift 

causa mortis (T. 4-5), being more like an insurance policy (T. 

14-16). "A debt may be the subject of a gift by the creditor to 

his debtor, and is generally referred to as a forgiveness of the 

debt." Croxton v. Barrow, 57 Ga.App. 1(1) (194 SE 24) (1995). 

This puts in play here OCGA § 44-5-100, a gift causa mortis, and 

the elements are: (1) Made in contemplation of death; (2) Object 

of the gift must be personal property; (3) Donor must be in his 

last illness or in peril of death; (4) Gift must be intended to 

be absolute only in the event of death; (5) Gift must be 

perfected by either actual or sYmbolic delivery; and (6) Gift 
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must be proved by one or more witnesses. Everything else aside, 

the pleadings in this case are devoid of any proof of the 

elements (1) and (3). This alone invalidates a gift causa 

mortis. Redfearn, wills, Ga., § 16-3 (6 th Ed). The trial court 

in its order did not assess OCGA § 44-5-100 vis-a-vis the facts 

here. OCGA § 44-5-100 was the thrust of Appellant's position as 

shown by his briefs (R. 42,48-49,56,62-63,68). 

The burden is on a person claiming title by reason of gift 

to prove all the essential elements of the gift by clear and 

convincing evidence. Parker v. Peavey, 198 Ga.App. 694(403 SE2d 

213) (1991). A gift causa mortis, aside from other elements, must 

be intended to be absolute only in event of death and to perfect 

it there must be an actual or sYmbolic delivery. Bank of Adel v. 

Hutchinson, 18 Ga.App. 418(1,2) (89 SE 492) (1916). Gifts inter 

vivos and gifts causa mortis differ in ?othing except the latter 

is a gift made in contemplation of the giver's imminent death. 

See Harrison v. Martin, 213 Ga.App. 337, 342-343(444 SE2d 618) 

(1994). Appellees never contended there was any sort of 

delivery, only that the death of James Kenneth Woodall, Sr. ipso 

facto did away with the note and deed to secure debt with power 

of sale (T. 14-15). What is involved here, Is there a 

forgiveness representing a gift causa mortis and whether it is a 

gift governed by law applicable to gifts? 
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The note (R. 13) and deed to secure debt with power of sale 

(R. 14-18) show the following: they show on their face an 

intention to retain and control the source of funds until the 

death of James Kenneth Woodall, Sr. Guest v. Stone, 206 Ga. 239, 

242(56 SE2d 247) (1999); Appellees were entitled to receive 

nothing until James Kenneth Woodall, Sr. died; James Kenneth 

Woodall, Sr. did not divest himself with control over the note 

and exercised control until his death; James Kenneth Woodall, Sr. 

did not give up ownership or dominion over the note and deed to 

secure debt with power of sale until death and he exercised 

dominion over the note inconsistent with an immediate gift and he 

did not vest such rights in Appellees; James Kenneth Woodall, Sr. 

did not sign the note or deed to secure debt with power of sale; 

the note and deed to secure debt with power of sale expressly say 

no effect until death; the note was a contract of lending showing 

an enforceable debt owed, principal and interest due until 2021, 

obviously note and deed to secure debt with power of sale had 

extended life; there was obviously no satisfaction, assignment or 

cancellation of the note or deed to secure debt with power of 

sale; the note and deed to secure debt with power of sale were 

concurrent documents; Appellees were to get nothing unless James 

Kenneth Woodall, Sr. died before 2021; the note on its face 

showed an intention to control the proceeds until death; there 

was no gift unless the condition of death was later met; the note 

was a mere promlse of a gift in the future, a promise to make a 
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gift in the future is not a gift. Encyclopedia of Georgia Law, 

Gifts § 16.2; James Kenneth Woodall, Sr. never surrendered future 

domination and control; the end game was Appellees received no 

cancellation until 2021, so obviously no affirmative control 

lost. 

The equitable title to the real estate was in the Appellees. 

The legal title was in the Appellant for the benefit of James 

Kenneth Woodall, Sr. 's heirs and creditors. OCGA §§ 53-2-7 and 

53-8-15. In the deed to secure debt with power of sale and note 

there are no words of conveyance of the equity of redemption to 

James Kenneth Woodall, Sr., transferred equity redemption 

requires a writing. See Dixon v. Ernest L. Rhodes and Company, 

44 Ga.App. 678(162 SE 716) (1931). A security deed passes title. 

2 Hinkle Georgia Real Estate Law and Procedure § 24-1. A verbal 

agreement cannot affect the rights under a security deed. 

Augusta SOR Company v. Smith & Kilby Company, 106 Ga. 864, 866­

867(33 SE 28) (1899). A gift causa mortis can dispose only of 

personalty. OCGA § 45-5-100(a); Redfearn, Wills, Ga. §16-1 (6 tb 

ed.). Thus, realty cannot be the subject of a gift causa mortis. 

Salmon v. McCrary, 71 Ga.App. 262, 263(30 SE2d 444) (1944); OCGA § 

44-5-100. 

There was no present intent to give. Forgiveness represents 

a gift. Delivery is essential to a gift causa mortis. Sorrells 

v. Collins, 110 Ga. 518(36 SE 74) (1900). Here there was no 
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delivery making any gift incomplete. A gift causa mortis is 

immediate. Higgs v. Willis, 205 Ga. 857(55 SE2d 372) (1949). 

James Kenneth Woodall, Sr. did not relinquish all dominion and 

control over the note and deed to secure debt with power of sale. 

Encyclopedia of Georgia Law, Gifts §§ 16.2 and 16.27. No gift 

was made because death of James Kenneth Woodall, Sr. was a time 

at which the balance was to be forgiven. So, it could not be an 

immediate gift in James Kenneth Woodall, Sr. 's lifetime as it did 

not take effect immediately. Dismuke v. Abbott, 233 Ga.App. 

844(505 SE2d 58) (1998). The note and deed to secure debt with 

power of sale are not a testamentary gift. They are not 

testamentary in character. There is no nuncupative will or 

holographic will. Georgia does not recognize these that do not 

meet the formalities of a legal declaration of a testator's 

intention. Redfearn, Wills, Ga., § 3-1 (6 th ed.). Thus, no 

valid gift under OCGA § 44-5-100 because nothing served as a gift 

causa mortis and especially because elements of a gift causa 

mortis (1) and (3) are not shown. With James Kenneth Woodall, 

Sr. exercising control over the note and deed to secure debt with 

power of sale until his death there was never a gift because 

delivery was not complete. Redfearn, Wills, Ga. §16-3 (6 th ed.). 

The Supreme Court stated in the case of Matthews v. Crowder, 

281 Ga. 842, 843 (642 SE2d 852) (2007): 
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"The Matthewses assert that the 1964 document did not 

serve as a deed to effectively convey title from Della 

Crowder to Ethel Crowder. That is correct. The 

controlling language in the 1964 document is that 

'[t]his deed shall not take effect until the death of 

the grantor. At that time it shall have full force and 

effect. r Thus, it specifically states that the 

conveyance is not to have any effect until Della 

Crowder's death. Accordingly, the document did not 

convey present rights in 1964, was testamentary in 

character, and cannot be upheld as a valid deed. " 

That principle applies here. Here, the gift-forgiveness - is not 

effective because death of James Kenneth Woodall, Sr. was a time 

at which the balance was to be forgiven, so was not effective 

since the gift-forgiveness - was testamentary in character 

requiring a will from James Kenneth Woodall, Sr. to Appellees 

not present here. There was no self-executing transfer of the 

equity of redemption in the deed to secure debt with power of 

sale, this required a will. 

The pleadings do not show that James Kenneth Woodall, Sr. 

manifested an intention to make a present gift and delivery of 

property to or for the use of Appellees and no act showing a 

rejection of control in favor of Appellees. 
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CONCLUSION 

On the pleadings, the Appellant is entitled to judgment. 

OCGA § 9-11-12(c). The trial court erred in denying Appellant's 

Motion for Judgment on the Pleadings. The Appellant requests 

that the Order on Cross Motions for Judgment on the Pleadings 

entered October 25, 2007, against the Appellant on the 

Appellant's Motion for Judgment on the Pleadings entered August 

16, 2007, be vacated and set aside and direct the trial court to 

enter a judgment in favor of the Appellant on Appellant's Motion 

for Judgment on the Pleadings. 

This (cr day of November, 2007. 

Respectfully submitted, 

'- :>r;M 
P.O. Box 520 Truett Smith 

Elberton, Georgia 30635 Attorney for Appellant 

(706) 283-5543 State Bar No. 663800 

(706) 283 -6968 FAX 
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CERTIFICATE OF SERVICE 

This is to certify that I have this day served counsel for 

the Appellees with a copy of the forgoing Brief of Appellant by 

depositing same in the u.S. Mail with adequate postage thereon, 

addressed as follows: 

Richard D. Campbell, Esq. 

Attorney at Law 

P.O. Box 1056 

Elberton, Georgia 30635 

This ~ day of November, 2007. 

rfJnt ,. 

P.O. Box 520 Truett smith 

Elberton, Georgia 30635 Attorney for Appellant 

(706) 283-5543 State Bar No. 663800 

(706 ) 283 - 6 968 FAX 
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