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The Appellees in support of their position rely on the case of
Montana v. Blunt 232 Ga. App. 782 504S.E.2d 447 (1998). Montana
recognizes Tietjen v. Meldrim, Supra as being the controlling authority, “in
this case where a grantor-subdivider creates a subdivision plat, setting forth
lots and streets for the benefit of the grantor and subsequent grantees and
subsequently conveys lots with legal descriptions that are dependent upon
such plats, all grantee land owners receive the express grant of an easement
of ingress and egress across and between the boundaries of such platted
streets, or rights of way, and such express grant by the subdivider
relinquishes the right to require the showing of necessity over such platted

streets or roads for the use of such easement.”

The issues in Montana were 1dentical to those of the present case, i.¢.:
one party sought to restrict the use of a 50 foot width easement, arguing that
the entire 50 foot was not necessary for the purpose of ingress and egress.
The Trial Court held that the owners of the easement could in fact clear the
entire length and width of the 50 foot easement, and further stated, “the fee
and the land embracing the streets became vested in the owners of the
abutting lots to the middle of the street, subject to the rights of way over the

same in favor of the purchasers of the lots in this subdivision . . > It is
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therefore difficult for the undersigned to comprehend how reliance upon this

case would be supportive of the Appellees” position.

The Appellees further rely in support of their position on Tippins v.
Howard 189 Ga. 193 5 SE2d 750 (1939). (R-Brief not filed with Clerk).
This case involved a lease of a large tract of timbered land, said lease
granting the lessee full and unrestricted rights of ingress and egress in, upon
and through the lands for the purpose of harvesting timber, except through
lands 1n cultivation. This case simply held that full and complete ingress
and egress as should be reasonably necessary as to the enjoyment of the
estate granted, including removal of timber. It did not prevent the lessor
from thereafter constructing on his lands a new road, where such new road
would not substantially interfere with the enjoyment of ingress and egress
granted to the lessee and his assigns. This case does not remotely resemble

the facts in the present case where there is a specific grant of easement.

The Appellees further rely on the case of Sloan v. Rhodes, 274 Ga.
879 560S E.2d 653 (2002). (R-Brief not filed with Clerk). In reliance on this
case, the Appellees urge that the easement in the present case was fixed and

established as a dirt path which exists since the 1960s, stating further that
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this pathway has never been paved, is a private road, which has never been
dedicated or conveyed to the county or any homeowner’s associations. It 1s
abundantly clear from the cases cited by the Appellants herein that the
quantum of the easement was established by the plat referenced in each and
every conveyance, St. Julingtons Boulevard being designated as 100 feet in
width. In Sloan, Supra, the width of the eaéement granted was not
established with reference to any specificity, and was construed by the Court
to be an easement by implication. The Court simply held that this issue
could not be decided prior to a determination of the width of the road. As
has been repeatedly illustrated in the case sub judice, the relevant easements

were created by grant, not by implication or way of necessity.

In addition to the recorded plat other specific easements were granted
by the Developers such as the following: In August 1948, Annie I. Long
conveyed to John C. Ryon, ¥. W. Hendry, and J. H. Bagley certain lots and
properties in Pleasure Bluff being designated by a specific plat dated June
21, 1937, and reserving unto herself an easement lying East and southeast of

Lots 7, 8, 9 and 10 and the margin of the Julington River. (R-102).
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On October 14, 1948, Ryon, Hendry and Bagley conveyed Lot 23 in
said subdivision. Among other things this instrument, “conveyed the further
rights of ingress and egress to and from Julington River over and across a
strip of land lying adjacent to said Julington River and designated as

Contentment Boulevard.” (R-101).

In November of 1948, Ryon, Hendry and Bagley conveyed Lot 15 in
said subdivision. Among other things this instrument contains the
following: “and for the consideration aforestated, the said parties of the first
part sells and conveys to the parties of the second part, his heirs and assigns
the full right of ingress and egress over that strip of land designated as Apple
Street, Cherry Street and Contentment Boulevard and to low-water mark on
Julington River, adjacent to the lands shown on said survey, and full rights
of passage over said lands, and all other shown and designated streets on

said survey, or designated as boulevards, _this being a covenant running with

the land herein conveyved.” (Emphasis supplied.) (R-101).

In 1949 John C. Ryon and Franklin Hendry conveyed to J. H. Bagley
an undivided two-thirds interest in and to Lot 7, and the southern sixteen and

two-thirds feet of Lot 8, with the following provision, “And for the
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consideration aforesaid the said parties of the first part further conveys to
him the said party of the second part his heirs and assigns, full right of
ingress and egress through over and across Contentment Boulevard, as

shown and designated on said map, and to low water mark on Julington

River.” (R-102).

In May 1949, Ryon, Hendry and Bagley conveyed Lot 27 with the
following provision, “also full right of ingress and egress to and from
Julington River and over and across a tract of land lying between said survey

and said river, called on said survey ‘Contentment Boulevard.” ” (R-102).

In August 1949, J. H. Bagley and John C. Ryon conveyed to Franklin
W. Hendry an undivided two-thirds interest in and to Lot 10, and the
northern sixteen and two-thirds feet of Lot 9, with the following provision,
“And for the consideration aforesaid the said parties of the first part further
conveys to him the said party of the second part his heirs and assigns, full
right of ingress and egress through over and across Contentment Boulevard,
as shown and designated on said map, and to low water mark on Julington

river (Designated on said Map as ‘Shellman River’ . . .)” (R-102).
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In May of 1950, Ryon, Hendry and Bagley conveyed Lot 37 in said
subdivision. Among other things this instrument contains the following:
“and for the consideration aforestated, the said parties of the first part sells
and conveys to the parties of the second part, his heirs and assigns the full
right of ingress and egress over that strip of land designated as Apple Street,
Cherry Street and Contentment Boulevard and to low-water mark on
Julington River, adjacent to the lands shown on said survey, and full rights
of passage over said lands, and all other shown and designated streets on

said survey, or designated as boulevards, this being a covenant running with

the land herein conveyed.” (Emphasis supplied). (R-102).

In 1952, Ryon, Bagley and Hendry conveyed Lot 53 with “the right to
landing privileges on the waterfront owned by parties of the first part,
including the right on ingress and egress to and from said landing on the

Julington River which bounds the said property . . > (R-103).

In June 1953, Ryon, Bagley and Hendry conveyed Lot 40 with the
following provision: .“Grantee herein shall have the right of ingress and
egress over any and all streets of said subdivision and the right of ingress

and egress to and from the Julington River . . .” (R-103).
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In June 1975, John C. Ryon, Sr. conveyed to John C. Ryon, Jr., a one-
half interest in Lot 7, and the southerly sixteen and two-thirds feet of Lot 8,
and contained the following: “This conveyance carries with it all rights and
privileges as are contained in a deed to J. H. Bagley, dated August 19, 1949,

which deed is recorded in Deed Book 28, at page 137, of the records of the

Clerk of said county.” (R-103).

In 1976, John Ryon, Sr., conveyed to Franklin W. Hendry one-half of
Lot 9 in said subdivision, and this conveyance contained essentially the
same language, “Grantor further conveys to Grantee the right of ingress and
egress over and across Contentment Boulevard, as shown on said map and to

the low water mark on Julington River . . .” (R-104).

Therefore, not only are the Appellants contentions supported by the
plats referenced by each of the deeds, it is also supported by the language of
the deeds containing a expressed grant to each of the grantees the right of
access from Contentment Boulevard/Julington Boulevard to the Julington
River. These grants could not be more specific and as shown above by the

language of some of the conveyances, an easement running with the land is
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created which is, in simple terms, a corporeal right which cannot be

extinguished by any act of the Grantor.

PART I

The Trial Court erred in refusing to consider Appellants’ objections
to Special Master’s Report for failure of the Appellants to comply with the
provisions of 0.C.G.A. § 9-7-14, which is applicable only to Auditor’s
Reports in equitable proceedings, involving matters of accounting , and

not in Complaints For Declaratory Judgment, which is a proceeding in

law.

The Appellees further insisted and the Trial Court agreed “that the
exceptions contained in Appellants’ Objections (to the Special Master’s
Report) failed to comply with the requirements of O.C.G.A. § 9-7-14 and 1s
therefore deficient on its face.” The Trial Court accordingly refused to
consider the Plaintiff’s objections to the Special Master’s Report. (R-131,
180). Appellants contended that O.C.G.A. § 9-7-14 has no application in the
present case; that said code section “is applicable to Auditor’s reports

involving matters of account...” (R-244).
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The present action is a Petition For Declaratory Judgment, filed
pursuant to O.C.G.A. § 9-4-1 of the Civil Practice Act which states, “The
purpose of this chapter is to settle and afford relief from uncertainty and
insecurity with respect to rights, status, and other [egal relations.”
(Emphasis supplied). As per the exact wording of the statute, it is an action
involving legal matters and decisions of law, as opposed to an action in
equity. A Quia Timet Action pursuant to the provisions of O.C.G.A. § 23-3-
40 1s a proceeding 1 eguity. An auditor, pursuant to the provisions of
0.C.G.A. § 9-7-2 1s appointed “in equitable proceedings if the case shall

require 1t.” (Emphasis supplied). Cases referred to auditors are generally

“those involving long and complicated commercial transactions, which are
supposed to require too much time for careful investigation.” Barber v.

Souhors Service Corp. 182 GA 124, 185 S.E.93 (1936).

The Appellees, in their response to Appellants Motion For New Trial,
very conveniently, in quoting O.C.G.A. § 9-7-1, omit the provision “in

equitable proceedings.” (R-251), which cannot be ignored mn the present

inquiry. (Emphasis supplied). Appellees further contend that the terms,

“Special Master” and “Auditor,” are synonymous and therefore the

Appellants were bound by statute to comply with the previsions of O.C.G.A.
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auditor and simple questions of title to and value of chattels are not referable

to auditors in cases either at law or equity.”

In Raburn v. Wynn, 92 Ga.App. 928, 33 SE2d 478 (1955), this Court
would not hear and transferred the appeal to the Court of Appeals where the
Trial Court struck exceptions to the auditor’s report as insufficient (as in the
present case) since there was no equitable issue presented to this Court. The
Court of Appeals held that while it was not error for the Trial Court to have
initially appointed an auditor, the status of the case had changed by virtue of
the Appellants amended pleadings and the equitable issues having thus been
resolved, it became a law case. The status of the case being such, the
Appeals Court held that it was erroneous for the Trial Court to strike
exception as too general and indefinite in a case at law which assigns a
specific finding of the auditor as being contrary to the evidence or without
evidence to support it.  The Appeals Court concluded that error may be

assigned “in the same manner as in the general grounds of a Motion For

New Trial.”

In the present case, the Court embraced the Appellees argument

regardless of the Appellees inability to produce any authority whatsoever
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that exceptions to the Special Master’s Report were mandated to comply
with O.C.G.A. § 9-7-14, in an action for Declaratory Judgment. (R-180).
The only case cited by the Court, Tovell v. Lagum 207 Ga. 193, 200, 60
SE2d 339 (1950), i support of its ruling is an equity case involving
exceptions to an Auditor’s Report. The Appellants do not disagree with the
findings 1 Tovell; 1t 1s simply not applicable or relevant in the present case

which is a law case as opposed to an equitable proceeding.

The expectation of the Appellants was that the Trial Court would
consider the law as applied to the facts presented by the Special Master, the
Appellants, and the Appellees. What was not expected was a carte blanche
endorsement of the Special Master’s Report which is one hundred (100%)
percent void of any legal authority; citing not one statute or one Appellate
decision in support of its findings. This decision was made in total
indifference to the extensive authority presented by the Appellants to both

the Special Master and the Trial Court. (R-90-103). (R-109-113). (R-131-

134).

The Appellants’ objections were that “The Special Master fails to

distinguish an easement by prescription which can be lost by non-use or
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abandonment, and an easement by grant which cannot be lost by non-use or
abandonment, no matter how long a period, and in such cases, the owner of
the fee has parted with his right to ever assert his right to the soil to the
injury of the easement.” The Appellants further state in their objections that
“The Plaintiffs have presented copious authority supporting their position
which is contained in the Brief of Plaintiff submitted to the Special Master,

the same being attached hereto and marked ‘Exhibit A’.” (R-131).

CONCLUSION

The remainder of the Appellants’ grounds for the granting of a new
trial are hereby abandoned. There is nothing in the record to even suggest
that the present action was that of Quia Timet. The pleadings are
prominently captioned “Declaratory Judgment” and could not be mistaken or

treated by the Court as anything other than a Declaratory Judgment action.

The Special Master’s Report adopted by the Court as its Final Order is
vold of a single authority in support of its position. Despite the fact that the
Appellants presented numerous decisions of the Supreme Court contrary to
the findings of the Special Master, none appeared to have been considered.

The preclusion by the Trial Court of consideration of the Appellants’ legal



position by insisting that the Appellants had waived consideration of same
by failure to comply with O.C.G.A. § 9-7-14 is clearly in error. The policy
of the Appellate Courts has long been to decide cases upon the merits and to
avoid, when possible, avoidance of legal consideration purely upon technical
grounds. This would seem especially true when the technical ground has no

application to the particular proceeding, as in the case sub judice.

SO SUBMITTED this the 6™ day of November, 2007.

Respectfully submitted,

Donald O. Nelson,

Attorney for Appellants

Georgia Bar No. 537800

Rt. 3, Box 3147-A
Townsend, GA 31331

912/832-2777
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was served on this day by causing same to be hand-delivered, /
placed in the United States mail, Federal Express, sent via fax
transmission, at the addresses shown below:

Attorney Owen C. Murphy
Inglesby, Falligant, Horne, Courington & Chisholm, P.C.
Post Office Box 1368
Savannah, Georgia 31402-1368

This the 6th day of November, 2007.

Respectfully submitted,

e A E )0

Donald O. Nelson, P'C.
Attorney for Appellants
State of Georgia Bar No. 537800

Route 3, Box 3147-A
Townsend, GA 31331
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SUPREME COURT OF GEORGIA
Case No. S08A0287

Atlanta  December 20, 2007

The Honorable Supreme Court met pursuant to adjournment,

The following order was passed:

PLEASURE BLUFF DOCK CLUB, INC. et al. v. ROBERT D. POSTON et al.
From the Superior Court of McIntosh County.

As it appears that this declaratory judgment action involves only easement
rights and is not an action at law, such as ejectment and statutory substitute in
which appellants assert a presently enforceable legal title against the possession of
appellees for the purpose of recovering the land, see Graham v. Tallent, 235 Ga. 47
(218 SE2d 799) (1975), the appeal does not fall within this Court’s jurisdiction
over title to land cases. See Krystal Co. v. Carter, 256 Ga. 43 (343 SE2d 490)
(1986); Barton v. Gammell, 238 Ga. 643 (235 SE2d 18) (1977). As no other basis
for this Court’s jurisdiction is apparent from the record, the appeal is hereby
transferred to the Court of Appeals.

SUPREME COURT OF THE STATE OF GEORGIA
Clerk’s Office, Atlanta

[ hereby certify that the above is a true extract from
the minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.

AN
, Chief Deputy Clerk




