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CASE NO. S08A0287

BRIEF OF APPELLEES

COME NOW Appellees Robert D. Poston and Linda R. Poston (the “Postons™) and file

their Brief of Appellees as follows:

PROCEDURAL BACKGROUND

On October 1, 2004, Appellant Pleasure Bluff Dock Club, Inc. filed a Petition for
Declaratory Judgment and Injunction against the Postons asserting ownership rights to certain
property located in the Pleasure Bluff subdivision located in McIntosh County, Georgia. (R-7-
13). After filing their initial answer denying such claims, the Postons filed a Motion to Dismiss

Pleasure Bluff Dock Club, Inc. for lack of standing in this matter since that entity did not possess

Page -1-



an interest in any real property in the subdivision at issue in this case. (R-24-27). On August 4,
2005, Appellants Arledge, Deloach, Grooms, Miles, Scarborough and Shepard moved to
intervene in this matter, and on October 31, 2005, the Superior Court entered an Order granting
their Motion to Intervene. (R-28-42; R-78-79).

On November 7, 2005, the Postons filed an Ans§ver to the Intervenors’ Complaint and
filed a Counterclaim for Declaratory Judgment seeking an order declaring the ownership and
easement rights of the parties with respect té the disputed property and seeking to enjoin
Appellants from interfering with their property rights. (R-80-85).

On March 14, 2006, a Special- Master was appointed to review the merits of this case and
return his findings and recommendations to the trial court. (R-86-87). On May 31, 2006, a full-
day evidentiary hearing was held before the Special Master at which both parties introduced
witness testimony and documentary evidence. ( R-116). Following the evidentiary hearing, the
parties sﬁbfnitted four (4) separate legal briefs as well as comprehensive title exéminations to the
Special Master.

On February 6, 2007, the Special Master filed his report with the trial court. (R- 115).
Thereafter, on February 26, 2007, Appellants timely filed their “Objection to Findings of Special
Master” asserting as error the Special Master’s alleged failure to “distinguish an easement by
prescription . . . and an easement by grant,” in concluding that certain of Appellants’ easement

rights had been lost through abandonment.(R-115-130; R-131-134)". The parties filed additional

! Though Appellants now claim that the requirements of O.C.G.A. § 9-7-1 et seq. do not
apply to this case (See Part I, infra) Appellants filed their objection to the Special Master’s report
exactly twenty (20) days after the report was filed as specifically required by O.C.G.A. § 9-7-
14(a).
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briefs with the trial court regarding Appellants’ objection.

On May 16, 2007 the Superior Court of MclIntosh County entered its Order and Judgment
against Appellants wherein the trial court found that: (1) Appellants’ exception failed to comply
with the requirements of 0.C.G.A. § 9-7-14% and was therefore deficient on its face; and (2) even
if the exception was construed to be a proper exception of law, “the Special Master did not err in
concluding, based upon the underlying findings of fact, that [Appellants] lost by abandonment
any easement rights for use in and to the area previously utilized as natural boat ramp.” ( R- 180).
The trial court therefore overruled Appellants’ exception and made the “entire Report of the
Special Master, dated February 6, 2007" the order and final judgment of the trial court. (R-180).

Thereafter, on June 4, 2007, Appellants moved for a new trial, alleging in part that the
trial court erred in (1) ruling that their exceptions to the finding of the Special Master were
deficient; and (2) affirming the Special Master’s conclusion that Appellants® easement rights as
to the natural boat ramp had been abandoned. (R-243-247). On August 27, 2007, the trial court
entered an Order denying Appellants’ Motion for New Trial. (R-263-264). Appellants filed the
instant appeal from the denial of their Motion for New Trial.

FACTS

In August of 1948, three gentlemen named John C. Ryon,Sr., F. W. Hendry and J. H.

Bagley (the “Developers”) purchased from Ms. Annie Long, via warranty deed, a tract of

property adjacent to the Julington River in Mclntosh County, Georgia (the “Annie Long Deed”).

2 As more thoroughly discussed in Part I, infra, O.C.G.A. § 9-7-14 requires that
exceptions to the Special Master’s Report be “classified separately as ‘exceptions of law’ and
‘exceptions of fact’” and mandates that those exceptions make specific reference to the title,
paragraph number, and page numbers of the part of the pleadings and/or auditor’s report to which
such exceptions are being made. O.C.G.A. § 9-7-14(a) and (c).
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(R-116).2 This tract of land, sometimes referred to as “Pleasure Bluff,” had been previously
subdivided into a number of residential lots, as shown on a June 31, 1937 survey (the “Garrason
Survey”) recorded in the Superior Court of Mclntosh County, Georgia records and incorporated
by referenced into the Annie Long Deed. (R-117; R-128).

Included among those lots purchased by the Developers were Lots 7, 8, 9, and 10 which
are adjacent to the Julington River. (R-117)* In addition, the Developers acquired, via the Annie
Long Deed, fee simple ownership in a “strip of land lying between the southeast line of Lots 7, 8
and 9 and the low water mark on Julington River.” (R-117; R-128-129).

Over the next few decades, the Developers proceeded to sell the individually numbered
lots which they acquired via the Annie Long Deed. (R-117). However, the Developers never sold
or transferred their fee simple ownership interest in the “strip of land lying between the southeast

line of Lots 7, 8 and 9 and the low water mark on Julington River.”

? In the reciting their statement of facts, Appellees rely upon the findings of fact made by
the Special Master in his report, which, under Georgia law, are conclusively binding upon both
parties since Appellants made no exception to any findings of facts contained in the report. See
Tovell v. Legum, 207 Ga. 193, 60 S.E. 2d 339 (1950)(Supreme Court holding that “conclusions
of fact and law set forth in an auditor’s report, to which no exceptions are taken by either party,
are binding upon all parties to the litigation™); Lefkoff v. Sicro, 193 Ga. 292, 293, 18 S.E.2d 464
(1942). See also, Part I, infra.

“ For the Supreme Court’s convenience, Appellees have attached color copies of an as-
built survey which depicts the pertinent area of the Pleasure Bluff subdivision as Exhibit “A”.
This exact survey was submitted as evidence at the Special Master hearing and was attached as
an exhibit to the Special Master’s Report and thereby adopted as part of the Special Master’s
findings. (R-118; R-127).
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In 1991, Appellee Linda R. Poston acquired, via gift deed from her father, fee simple
ownership interest in Lots 7 & 8°. (R-118). When Appellees acquired Lots 7 & 8 it was their
belief that they also acquired the land lying between the boundary of Lots 7 & 8 and the low-
water mark of the Julington River. Appellees were subsequently advised that the Developers still
retained fee ownership of the land lying between Lots 7 & 8 and the low-water mark of the river
(the “Disputed Property”). Once the heirs-at-law of the Developers were identified, the Postons
acquired and recorded quitclaim deeds from five out of the six heirs possessing a fee simple
ownership interest in the Disputed Property. (R-118). Thus, the Postons possess an 11/12th fee
ownership interest in the Disputed Property while one heir-at-law of the Developers, Nadine
Bagley, retains the other 1/12th fee interest. (R-123).

The Postons’ fee simple ownership of the Disputed Property was subject to the following
easement rights of the various Appellants, as established by the deeds in which they acquired title

to their property:

* Defendant Linda Ryon Poston later quitclaimed her interest to both her and her husband,
Defendant Robert D. Poston.
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PLAINTIKFF

LOTS
OWNED

EASEMENT RIGHTS
ACQUIRED OUT OF
DEVELOPERS

DEED
REFERENCE

SIDNEY AND LANA

MILES

65, 66, 67, 68

“Also, all land and singular
to the right to tap the water
main and use water from the
Artesian Well located on
said subdivision, the
property of parties of the first
part, as long as water is
available from said well.”

“Also, the right to landing
privileges, including the
right of ingress and egress to
and from a landing on
Julington River as well as
the privilege of using any
and all streets of said
subdivision as laid out on
said subdivision plat above
referred to.”

Deed Book 40,
Page 602
(11/11/63)

Deed Book 44,
Page 221
(6/28/66)

EDWARD AND
ELAINE A
SCARBOROUGH

112

“Except right of travel for
access to and from Julington
River, is reserved on strip of
land lying East and South-
east of lots 7, 8, 9 and 10,
and the margin of said river
designated on said map as
Contentment Boulevard.”

“Also the right to tap the
artesian well located in what
is shown on said map as
Contentment Boulevard, and
pipe water therefrom to any
portions of the property
(lands) above described.”

Deed Book 17,
Page 181 (8/x/48)

Deed Book 46,
Page 164
(7/31/67)
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SHIRLEY GROOMS

54

“Also all and singular the
right to tap the water main
and use water from the
Artesian Well located on
said subdivision, the
property of parties of the first
part”

“Also the right to landing
privileges including the right
of egress to and from a
landing on Julington River.”

Deed Book 37,
Page 26 (9/23/58)

MARIE ARLEDGE

119
(Life Estate)

“Except right of travel for
access to and from Julington
River, is reserved on strip of
land lying East and South-
east of lots 7, 8, 9 and 10,
and the margin of said river
designated on said map as
Contentment Boulevard.”

“Also the right to tap the
artesian well located in what
is shown on said map as
Contentment Boulevard, and
pipe water therefrom to any
portions of the property
(lands) above described.”

Deed Book 47,
Page 555
(6/14/68)

Page -7-




and from a landing on
Julington River as well as
the privilege of using any
and all streets of said
subdivision as laid out on
said subdivision plat above
referred to.”

HOWARD AND 40, 51, 83 “Also, all land and singular Deed Book 24,
GYNETTE to the right to tap the water Page 119
DELOACH main and use water from the | (6/x/53)(Lot 40)
Artesian Well located on
said subdivision, the Deed Book 33,
property of parties of the first | Page 27
part, as long as water 1s (9/23/58)(Lot 51)
available from said well.”
Deed Book 41,
“Also, the right to landing Page 131
privileges, including the (4/23/64)
right of ingress and egress to | (Lot 83)

JOHN AND SHERYL SHEPARD

DO NOT OWN PROPERTY IN PLEASURE

BLUFF SUBDIVISION
PLEASURE BLUFF DOCK CLUB, DOES NOT OWN PROPERTY IN PLEASURE
INC. BLUFF SUBDIVISION
(R-118-121).

The Garrason Plat depicts a street labeled St. Julington Boulevard which fronts Lots 1-10

of Pleasure Bluff. This “boulevard” extends from the boundary of Lots 1-10 all the way to the

purported bank of the Julington River, with a platted width of 100 feet. However, the Special

Master found that, as a matter of fact, Appellants and other members of Pleasure Bluff

subdivision have “never used the full 100 foot width of St. Julington Boulevard for purposes of
ingress and egress to and from the landing on the Julington River.” (R-121). Rather, the Special
Master found that Appellants have used a dirt path which is approximately 9.2 feet wide, which

traverses the disputed property, for ingress/egress purposes to the landing on the Julington River.
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(R-121). This 9.2 foot path has never been paved and its location is fixed and has not changed
since at least the late 1960's. (R-121). The dirt path is a private road and is not maintained by the
County. The traffic over this 9.2 foot dirt road constitutes vehicles, golf carts and pedestrians.
The path is not a necessary means of access for any residents of Pleasure Bluff to reach their
homes. (R-121). The width of the dirt path has been, and continues to be, “fully adequate to
service the purpose of ingress and egress for this traffic over the years.” (R-121-122).

The second easement right at issue, also conferred to the Appellants by way of deed, was
the right to utilize a natural boat ramp located in front of Lots 7, 8§ and 9 which is referred to in
Appellants’ deeds as a “landing.” (R-122). However, the Special Master found, as a matter of
fact, that “over the years the marsh lands have filled in this landing and the area can no longer be
feasibly utilized as a boat ramp.” (R-122). In fact, the evidence established that no one has used
this area as a boat ramp for approximately twenty-five (25) years. (R-122). The Special Master
further found that in the 1960's a community dock was built in Pleasure Bluff “which now serves
as- access for members of the subdivision to the Julington River.” (R-122).

ARGUMENT
PARTI

As an initial matter, while recognizing Georgia Supreme Court Rule 19 and the Court’s
desire that Appellees’ reply brief address Appellants’ enumeration of error in the same order as
Appellant, Appellees respectfully submit that in this instance it is illogical to address the errors in
such order. Appellants’ second enumeration of error presents a threshold procedural issue which
must be addressed and determined prior to reaching Appellants’ first enumeration of error which

is substantive in nature. Further, the confusing and deficient nature of Appellants’ purported
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Smith, this Court addressed a situation very sumilar to the case at bar which involved a platted
street which was abutted by lots on one side and by open land and ocean on the other side. In
that case, the subdivision developers had granted easement rights to a street and to the open areas
located on the ocean side of the street in favor of the property owners in the subdivision for
recreational purposes. This Court held that “although we hold that the subdivider granted
easements in the open area, and although there may have been an intent to dedicate the area to
public purposes, he nevertheless remained the technical owner of the underlying fee.” Smith at

241 Ga. 145. See also, East Beach Properties. Ltd. vs. Taylor, 250 Ga. App. 798, 552 S.E.2d 103

(2001)(subdivision developers maintained ownership to the “underlying fee” in the open areas
and to the mean high water line, subject to the easement rights of the lot owners in the

subdivision).

Likewise, in Northpark Associates I1. Ltd. vs. Homart Development Company, 262 Ga.

138,414 S.E.2d 214 (1992), this Court stated that a subdivision plat which sets forth streets
“transfers only an easement,” even where there is an intent to dedicate said streets to the public.
Id. at 140-141. Where there is no express grant of fee simple title by the developer, only an

easement results. Id. at 141.

In this case, similar to East Beach Properties, there are lot owners only to one side of the

street set forth in the plat, with land and water on the other side. (See Exhibit “A”). Just as the

developer in East Beach Properties, and as set forth in Northpark Associates, the Developers in

this case retained the underlying fee interest in the Disputed Property, including riparian rights to

the low water mark of the Julington River. Here, the evidence is even more compelling that the
Developers retained fee ownership because there has been no dedication of the street to the
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public, expressed or implied, and there has been no acceptance of Julington Boulevard by the
public.”! Accordingly, the recording of the subdivision plat transfers only private easément rights
to the Appellants and the Special Master’s finding that Appellants have no fee ownership interest
in the Disputed Property and that Appellees have a 11/12 fee interest in the same was proper and

should be affirmed.

WHEREFORE, Appellees respectfully request that this Court AFFIRM the order and

judgement of the Superior Court of Mclntosh County.

Respectfully submitted this fday of November, 2007.

Owen C. Murphy

State Bar No. 531037
Kathleen Home

State Bar No. 367456
Helen Bacon

State Bar No. 385019
Attorneys for Appellees

INGLESBY, FALLIGANT, HORNE,
COURINGTON & CHISHOLM
Post Office Box 1368

Savannah, Georgia 31402-1368

(912) 232-7000

"' The case of Bayard v. Hargrove, cited by Appellants, is inapposite and easily
distinguishable from the case at bar. That case involved streets which were set forth pursuant to
a map as public streets in the city of Rome which were dedicated to the public and accepted by
the public, being the city of Rome. However, even the Bayard case states the general principle
that where there is a street, “the title of the soil does not pass to the town or county unless there
was a deed to the soil.”
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