


insurance information. Deputy Anderson also “ran” the license plate located
on the rear of the red Mazda pick-up truck and a second license plate located
in the front passenger area of the vehicle. The Appellant did not have proof
of insurance coverage for the red Mazda pick-up truck. Additionally the
license plate on the rear of the vehicle was registered to a 1996 Chevrolet
truck (T-43-45).

During the course of the traffic stop Deputy Anderson noticed the
Ismell of what he knew to be, based on his training and experience, marijuana
(T-47). Deputy Anderson then asked the Appellant for consent to search the
vehicle. Prior to the search of the vehicle Deputy Anderson was joined on
the scene by Deputy Beau Greco. Deputy Greco conducted a pat search of
the Appellant and recovered a small amount of marijuana (T-48-49).

During the search of the red Mazda pick-up truck Deputy Anderson
located a brown zipper container underneath the pick-up’s seat. Inside of the
brown container were: (a) three (3) empty used syringes, (b) one (1) used
syringe with a clear liquid, (c) a teaspoon, (d) an empty plastic bag, (&) an
empty plastic bottle, (f) a plastic bottle with a piece of used cotton, (g) a

broken plastic pipe, and (h) a plastic bag containing a white powder




substance (T-51-52). The items found in the brown zipper bag were taken
into evidence and submitted for forensic chemical analysis (T-52 and 119).
The white powder substance (admitted as State’s Exhibit two (2)) tested
positive for the presence of methamphetamine (T-123).

Additionally, Deputy Anderson observed “track marks” on the
Appellant’s arms, which would indicate intravenous wuse of
methamphetamine (T-57-62). The photographs documenting the needle
track marks were admitted without objection as State’s exhibits five (5)
through nine (9) (T-58).

The methamphetamine admitted as State’s exhibit number two (2)
was not tested by the Georgia Bureau of Investigation’s Division of Forensic
Sciences, but by a private laboratory, National Medical Services. National
Medical Services, at the time State’s Exhibit two (2) was being tested, was
working on a backlog project for the Department of Forensic Sciences due to
a surplus of untested drug evidence (T-116). Heather Harris, an employee of
National Medical Services, conducted the forensic chemical testing on

State’s two (T-124).




Ms. Harris had completed all of the required education and training
requirements mandated by National Medical Services to hold the position of
a forensic chemist (T-115-116). Ms. Harris was supervised by Victoria
Davis (T-113). Ms. Davis was responsible for reviewing Ms. Harris’ work,
conducting performance reviews, and competency reviews (T-114).

There were two (2) tests performed on State’s Exhibit two (2). The
first test was a color test. The color test is a preliminary test used to indicate
what kind of substance may be contained in an item to be tested. The second
test performed was a gas chromatography/mass spectrometry (GCMS) (T-
120).

The GCMS is performed by dissolving a small amount of material in a
liquid, which is then injected into the instrument. As the liquid enters the gas
chromatography portion of the instrument the material is separated into
component parts. Once the material is broken down it moves to the mass
spectrometry portion of the instrument which causes the material to
fragment and break apart. A material is identified by the fragmentation
pattern that results from this process (T-121). According to Ms. Davis’s

testimony:



You can think of it [the fragmentation pattern] almost as a

chemical fingerprint. Just as we have our own set of

fingerprints that lead to our identification so do under
controlled circumstances they [chemical compounds] have their

own unique fragmentation. So cocaine will be different from

that of methamphetamine
(T-122).

Once the GCMS is complete the instrument generates a reviewable
printout that is interpreted by a chemist (T-123). The instrument-generated
data is in the form of “a graph that has peaks and then the subsequent data
has numerical information” (T-125). The instrument-generated data is then
included in a National Medical Services case file, which is numerically
assigned to the specific testing request (T-120).

Ms. Davis reviewed the data created by the GCMS and the quality
control work (T-123 and T-127). Ms. Davis, after reviewing the GCMS data
was able to formulate her own opinion as to the identity of the substance in
State’s Exhibit two (2), independent of Ms. Harris’s opinion. Ms. Davis

testified that in her independent opinion the substances contained in State’s

Exhibit two (2) contained methamphetamine (T-123).



The Accusation was filed on April 4, 2006 charging the Appellant
with: (1) Possession of Methamphetamine, (2) Possession of Marijuana-less
than one ounce, (3) Speeding, (4) Driving Without Insurance, and (5)
Improper Tag (R-18). The Appellant was tried before a jury on May 21,
2007, and was found guilty on all counts. The trial court sentenced the
Appellant to fifteen (15) years to serve on count 1, and twelve (12) months
to serve concurrent to count 1 on counts two through five (R-74).

A timely Motion for New Trial was filed, and subsequently denied on

October 19, 2007. This appeal followed.




PART 11

ARGUMENT AND CITATION OF AUTHORITY

Enumeration One

The Court erred by overruling the Motion in Limine and by permitting
Victoria Davis to establish that the substance tested was methamphetamine
when her testimony was based on inadmissible testimonial hearsay in direct
contravention of the Confrontation Clause of the Sixth Amendment of the
U.S. Constitution and the rationale of Crawford v. Washington.

STANDARD OF REVIEW

When an appeal presents a question solely regarding the law, the
appellate courts review such issue de novo. Burdett v. State, 285 Ga. App.
571 (2007); State v. Glass, 279 Ga. 696 (2005).

ARGUMENT AND CITATION OF AUTHORITY

The Trial Court’s ruling to permit Victoria Davis to testify regarding
the chemical identity of State’s exhibit number two (2) did not run afoul of
the Sixth Amendment to the United State’s Constitution nor the
interpretation of the Sixth Amendment in Crawford v. Washington, 541 U.S.

36 (2004). Ms. Davis’s testimony was not based upon testimonial hearsay,



but was an independent opinion reached through a review of the raw testing
data from the Gas Chromatography/Mass Spectrometry (GCMS) test
performed on State’s exhibit number two.

In Crawford v. Washington, 541 U.S. 36 (2004) the United States
Supreme Court modified the analysis set out in Ohio v. Roberts, 448 U.S. 56
(1980) in regards to hearsay evidence and the Sixth Amendment to the
United State’s Constitution’s Confrontation Clause. Under the Ohio v.
Roberts analysis a witness’s out-of-court statement may be admitted in the
trial of a criminal case so long as: (1) the witness is unavailable and (2) the
statement had sufficient “indicia of reliability”. Id In amending the Ohio v.
Roberts test the Crawford Court created a distinction between two (2) types
of hearsay: (1) testimonial hearsay and (2) non-testimonial hearsay.
Crawford, supra.

The first step in determining if an out of court statement runs afoul of
the Crawford v. Washington analysis is to determine if the out of court
statement is hearsay. If the out of court statement is not hearsay, then the
Confrontation Clause has not been violated, and Crawford does not apply.

Victoria Davis was able to formulate her opinion regarding the chemical



identification of State’s Exhibit number two by independently reviewing the
data printout from the GCMS (T-123). The raw data generated by the GCMS
in which Ms. Davis relied upon in formulating her opinion is not hearsay.

In Caldwell v. State, 230 Ga. App. 46 (1997) (en banc) this Court held
that testing printouts for an Intoxilyzer 5000 that were produced during the
instruments most recent inspection were “not hearsay but rather the
mechanically generated reports automatically created by the machine. They
do not constitute out-of-court statements by any person or ‘the conclusion of
a third party not before the court...””. Id. at 47.

In Caldwell, the defendant alleged that her constitutional rights to
confront witnesses had been violated when the trial court allowed a witness,
Trooper Tackett, to “testify based on certain documents printed by the
Intoxilyzer 5000 during its most recent inspection” by a third party who did
not testify. Id. The Court determined that “Caldwell was not denied any right
to cross-examine the machine about the printouts it produced.” Id. The Court
noted that Caldwell “did thoroughly cross-examine Trooper Tackett who

interpreted the printouts and described the tests which they reported.” /d.
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In Caldwell the State’s the testifying witness, Trooper Tackett was
asked to review the Intoxilyzer 5000’s most recent quarterly testing results,
- and then to render an opinion as to whether a certificate of compliance with
0.C.G.A. § 40-6-392(f) had been properly issued. Id. Trooper Tackett did
not perform the tests that were at issue, but instead another individual who
did not testify at trial actually preformed the tests. In fact Trooper Tackett’s
testimony, based upon her review of the test printouts was that “a certificate
had been properly issued by Trooper Webb since the machine had all of its
parts connected and was in good working order.” Id.

In the case currently before the court Ms. Davis was not asked, as was
Trooper Tackett in Caldwell to render a subjective opinion as to what a third
party did based upon the data she reviewed. Instead Ms. Davis was merely
asked to independently review a “chemical fingerprint” generated by the
GCMS and arrive at her own independent and objective conclusion as to
what was contained in State’s exhibit number two (T-123). The test printouts
in Caldwell and the GCMS data in the present case are similar in that (1)

both require a level of human input and preparation, (2) both instruments
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generate information or data that can be, and is, independently reviewable,
and (3) the data generated is comparable to known controls.

The Appellant raised in his brief the possibility for testing errors in the
process. However in the présent case Ms. Davis testified that prior to any
chemical analysis taking place the GCMS is injected with a known mixture
to ensure proper functioning (T-127-128). The results of the initial
calibration, or as Ms. Davis explained it, the quality control test, are also
generated in the same fashion by the GCMS as is the unknown chemical
analysis, and is likewise available for independent review (T-127-128).
“’Mere contradiction of a recognized expert’s method of conducting a
scientifically acceptable test is not fatal to admissibility;” an expert ‘does not
have to testify to the validity of every step that went into the formulation of
her results as a foundation for their admissibility.”” Robinson v. State, 231
Ga. App. 368, 370 (citing Orr v. Indiana, 472 N.E.2d 627, 633-634 (2) (Ind.
App.))

The Appellant also asserts that Ms. Davis’s testimony relied solely on
the lab report completed by Ms. Harris. However, that assertion is

completely unsupported by the record. Ms. Davis testified that she
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independently reviewed the data generated by the GCMS, and independent
of Ms. Harris’ opinion, concluded that State’s Exhibit Two contained
methamphetamine (T-123). There has been no evidence to support the
assertion that Ms. Davis merely acted as a conduit for Ms. Harris’s opinion.
Two experts can on separate occasions independently review the same data
and arrive at the same opinion, and doing so does not mean that the later
opinion relied to any degree on the initial opinion.

The Appellant also cites in support of its argument authority from
other jurisdictions. However, the judicial decisions provided by the
Appellant are clearly and readily distinguishable from the current case at
bar. All but one of the citations provided by the Appellant reference cases in
which the State or the People attempted to introduce into evidence the actual
written test report without giving each respective defendant an opportunity
to cross examine the person who was issuing the opinion contained in the
writing. See State v. March, 216 S.W.3d 663 (Mo. 2007); People v. Rogers,
8 A.D. 3d 888 (N.Y. App. Div. 2004); Johnson v. State, 929 So. 2d 4
(Fla.Dist.Ct.App. 2005); State v. Crager, 164 Ohio App.3d 816 (2005); State

v. Miller, 208 Or.App. 424 (2006). The State agrees that had it chosen to
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tender the written report which contained Ms. Harris’ conclusions that would
have been in violation of the Appellant’s Confrontation Clause rights.

However, the State did not tender, nor did it seek to tender at any
time, Ms. Harris’ written opinion. The State called as a witness the co-author
of the report, Ms. Davis, who independently reviewed the data generated by
the GCMS. In the present case, the Appellant not only had the opportunity to
cross examine the witness who was tendering an opinion, but in fact did
cross examine the expert witness rendering the opinion.

State v. Moss, 160 P.3d 1143 (Ariz.Ct.App. 2007) is also clearly
distinguishable from the present case. In Moss, the Arizona Court of Appeals
reasoned that the laboratory supervisor the State called to testify was merely
acting as a conduit for the opinion of the criminalist who actually performed
the test. The Moss Court went on to recognize that the finding of one witness
acting as a conduit for another is a fact-specific inquiry.

This Court has already been asked to examine a similar situation. In
Byrd v. State, 261 Ga. App. 483 (2003) this Court held that the trial court did
not err when it allowed a GBI forensic chemistry supervisor to testify based

on his observations of data collected by another forensic chemist under his
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direct supervision. The Court noted that “a witness’ opinion must be his own
and he cannot act as a mere conduit for the opinions of others.” Id. at 484.

(1%

However, “’where an expert personally observes data collected by another,
his opinion is not objectionable merely because it is based in part on the
others findings.”” Id. (citing Walker v. State, 228 Ga. App. 509, 511 (2)
(1997)). Similarly, Ms. Davis’ opinion testimony is not objectionable
because it is based in part on Ms. Harris running State’s Exhibit Two
through the GCMS.

Furthermore, the Appellant by citing to State v. Moss, is asking this
Court to consider that opinion as persuasive authority even when Stafe v.
Moss, is no longer considered legal authority in the State of Arizona. See
State v. Moss, 2007 Ariz. Lexis 144 (Ariz. Nov. 29, 2007); State v. Moss,
2007 Ariz. Lexis 239 (Ariz. Ct. App. Dec. 17, 2007); Ariz. Sup. Ct. Rule
111.

Victoria Davis’ testimony was not hearsay, but was instead an
independent opinion based upon data generated by the GCMS. Since Ms.

Davis’s testimony is not hearsay, Crawford v. Washington and the Sixth

Amendment to the United States Constitution’s Confrontation Clause were
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not circumvented by allowing her to testify. The trial court did not err in
overruling the Appellant’s pre-trial Motion in Limine.

Enumeration Two

The trial court erred by allowing Victoria Davis to give expert opinion
testimony when her opinion was based entirely upon reports which were
prepared by others and were not in evidence and were inadmissible hearsay
under the Georgia Rules of Evidence.

Standard of Review

A trial court’s ruling regarding an evidentiary issue will be
reviewed for abuse of the trial court’s discretion. Hill v. State, 271 Ga. App.
431 (2005); Jones v. State, 270 Ga. 25 (1998).

Argument and Citation of Authority

The trial court did not abuse its discretion by allowing Ms. Victoria
Davis to testify during the Appellant’s jury trial. “Where an expert
personally observes data collected by another, his opinion is not
objectionable merely because it is based in part on other’s findings.
Robinson v. State, 231 Ga. App. 368, 370 (1998) (citing Walker v. State, 228

Ga. App. 509, 511 (2)) See also Byrd v. State, 261 Ga. App. 483 (2003).
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Byrd v. State, 261 Ga. App. 483 (2003), is directly on point with the
case currently at bar. This Court in Byrd correctly noted, that “a witness’
opinion must be his own and he cannot not act as a mere conduit for the
opinions of others.” Id. at 484. In Byrd, the State called to testify a forensic
chemistry supervisor, Mark Burns, who did not actually test the substance at
issue. Mr. Burns had previously been qualified as an expert witness in the
area of drug identification, and was so qualified in Byrd. Mr. Burns noted
that the chemist who actually tested the substance, Lisa Olive, had been
subject to peer review. Mr. Burns described each technique utilized to
identify an unknown substance, and stated that each technique generated
data that had to be further interpretéd.

Mr. Burns had to compare the test results to published data to
determine whether the substance tested was a controlled substance. In effect
Mr. Burns had to rely upon his own training and experience, in order to
determine the identity of the substance in Byrd. If Mr. Burns relied solely on
Ms. Olive’s data he would not have been able to identify the substance at

issue as cocaine. This Court held that “the trial court did not err by allowing
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Burns to testify based on his observations of the data collection by Olive. Id.
at 484.

In the present case Ms. Davis was qualified as an expert witness in the
area of drug identification, and testified that Ms. Harris’ work was subject to
peer review (T-110, 114). Ms. Davis was also able to describe the tests
utilized by Ms. Harris (T-121); The tests here and in Byrd, both produced
computer generated results that required further interpretation and
comparison by an expert. That comparison was initially done by Ms. Hartis.
Ms. Davis, also, as did Mr. Burns in Byrd, supra, peer reviewed Ms. Harris’s
opinion. Ms. Davis testified that she, like Mr. Burns, independently
reviewed Ms. Harris’s raw data from the GCMS, compared it to a published
known control sample, and then had to rely upon her own training and
experience to determine if the “chemical fingerprint” matched (T-122-123).

The Appellant’s contention that Victoria Davis’s testimony was based
solely on Heather Harris’s report is without merit. Ms. Davis’ reliance was
solely in the performance of the color test and the GCMS analysis. Ms.
Davis testified that she conducted an independent review of the raw data,

compared it to the known control sample, and then based upon her training
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and experience was able to identify the substance in State’s Exhibit Two as
methamphetamine (T-123).

Victoria Davis was not acting as a conduit for the opinion of Heather
Harris, but conducted an independent examination of Ms. Harris’s data
comparing it to a known control. The case currently at bar is controlled by
Byrd v. State, 261 Ga. App. 483 (2003), and as a result the trial court did not
err in allowing Ms. Davis to testify as to the composition of State’s Exhibit

number Two.
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Conclusion
Based on the foregoing the trial court did not err in allowing Ms.
Victoria Davis to testify and render an independent opinion in regards to
State’s Exhibit number two, and the Appellant’s conviction should be
affirmed.
Respectfully submitted this the 4™ day of January, 2008.
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